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ACCESS TO REMEDY

Study in fulfilment of Postulate 14.3663

EXECUTIVE SUMMARY

[1] The third pillar of the United Nations Guiding Principles on Business and Human Rights (UNGP)
is the call for states to ensure that individuals who are the victims of abuse by companies have
paths available to them to obtain redress for the violation of their human rights. The availability of
redress for abuse is an integral part of the state’s duty to protect individuals from violations of their
human rights. As Art. 25, the “foundational principle” of the “Access to Remedies” part of the UNGP,
states:

“25. As part of their duty to protect against business-related human rights abuse, States must
take appropriate steps to ensure, through judicial, administrative, legislative or other
appropriate means, that when such abuses occur within their territory and/or jurisdiction
those affected have access to effective remedy.”

[2] With a focus on the need to offer practical, effective remedies to victims, the subsequent articles
of Part Ill of the UNGP provide that ensuring victims’ “access to remedies” may include not only
judicial/legal processes and non-judicial state-based practices or procedures, but also non-
governmental grievance mechanisms. Thus, in addition to states’ actions and measures to improve
access to remedies, the UNGP emphasize the importance of having multi-stakeholder initiatives or
industry-led processes for remediation as well as redress mechanisms at the level of the business
enterprise itself.

[3] Following the wishes expressed by the Swiss ministry of foreign affairs, this report focuses on
state-based mechanisms, examining both judicial and non-judicial remedies. Enterprise-level
operational mechanisms are not within the scope of the study as commissioned.

[4] In the report, the current status of the availability of judicial and non-judicial remedies in
Switzerland for victims of human rights violations caused by an enterprise abroad is set forth first.
Then follow comparative analyses of access to judicial remedies (Part Ill) and to non-judicial
remedies (Part IV) in other States. The way in which the judicial and non-judicial remedies interact
is then set out (Part V) before a statement on the international trends and recommendations for
Switzerland (Part VI). The annexes contain detailed accounts of criminal, private international, tort,
procedural, and corporate law, as well as the collective redress possibilities for victims’ access to
justice in Germany, France, Denmark, the UK and the U.S.

l. JUDICIAL REMEDIES

[5] Judicial remedies for human rights victims may arise from civil liability of companies and/or their
managers or from individual or enterprise-based criminal liability. The extent to which an individual
harmed by a foreign company’s actions can access the courts of the company’s home state varies
within and between civil and criminal law. The variations are not only in the substantive law, but
also in the procedural rules that permit or deny victims’ standing.
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1. Criminal Law

[6] Except for Germany, the legal systems studied all provide for the possibility of prosecuting
companies. Thus, the company itself — as well as or instead of — the actual perpetrator, the officer
responsible for the conduct, or possibly the managers of a company may face criminal sanctions.

[7] Despite the openness to corporate criminal liability, in general, of the jurisdictions studied in this
report, the report indicates that the degree to which a victim of a human rights violation will have
access to remedies is currently low. This is due to: (1) the lack of statutory criminalization of
company-inflicted human right abuses, combined with (2) the jurisdictional limitations on courts
faced with claims of human rights injuries sustained abroad at the hands of a foreign company. In
addition, the often -required dual criminality (the action must constitute a crime in both jurisdictions)
limits the scope of possible prosecutions to violations which take place in a jurisdiction that
recognizes potential criminal liability of corporations. However, where criminal liability in such cases
exists, victims in several jurisdictions generally do have some rights to participate in the
proceedings and to claim compensation.

[8] To access criminal law remedies, a victim must first ensure that the injury sustained was caused
by an act or omission that falls within the provisions of criminal law in the court’s jurisdiction. At
present, none of the jurisdictions studied recognize a specific crime of corporate abuse of human
rights. Abuses, for example, resulting in physical injury or death, however, can be reported to police
for prosecution under general statutes.

[9] Whether the court will consider a criminal accusation depends on both the domestic legal
system’s general attitude toward corporate criminal liability and the connections of the action and
injury to the court’s seat. In the systems examined in this report, most civil law countries generally
recognize jurisdiction on the basis of active (nationality of the accused) and passive (nationality of
the victim) personality for a relatively large number of relatively serious offences. The common law
systems are more restrictive, recognizing prosecutorial jurisdiction for extraterritorial acts only when
a national is accused of having committed particular types of crimes. Universal jurisdiction is
granted for a small number of particularly serious criminal offences in all of the systems studied
except the United States.

[10] The most frequent criminal law sanction faced by a convicted corporate defendant is the
imposition of a fine. The amount may be fixed or limited by statute. In a number of jurisdictions, the
court may also order compensation payments to be made to the victim. Further penalties to
sanction the guilty corporation are found in the criminal law of France, the Netherlands, the United
Kingdom and the United States, where measures range from probationary periods or bars on public
procurement tendering and other commercial activities, to dissolution of the company.

[11] Most jurisdictions provide for the right of victims to be involved in some way in the criminal
process. The level of participation varies widely, with France, Germany, and the Netherlands even
permitting victims to pose questions to the court and to request evidence. In these jurisdictions as
well as in Denmark, victims also have a right to a lawyer, while in the common law jurisdictions
reviewed, a Victim’s Bill of Rights explicitly gives victims a right to be protected from the accused.

2. Civil Law

[12] Civil law remedies in the jurisdictions studied differ significantly, as the law of obligations,
corporate law, and competition law differ among jurisdictions in ways that affect business and
human rights-based claims. Most of the jurisdictions studied fail to impose clear and legally binding
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human rights obligations on private actors for behaviour abroad. The United States’ Alien Torts
Claims Act could provide a basis for such an obligation, but its availability to foreign victims of
human rights abuses has been limited by the Supreme Court. The French National Assembly’s
February 2017 passage of a law requiring large companies to exercise human rights diligence
concering their own as well as their subsidiaries’ foreign activities makes France a significant
exception to the general absence of such a statute. It is too early, however, to know how effective
this law will be in actually opening the system to victim redress.

[13] Nevertheless, even where specific legislative duties of corporations are lacking, civil claims
victims may generally raise claims of abuses by companies on the basis of contract or tort law. The
standing of victims to bring such claims is subject to the ordinary requirements for civil claims. This
can be particularly difficult to overcome if the violation occurred outside the jurisdiction of the home
state and if either the victim or the perpetrator is foreign.

[14] Beyond the question of whether the violation of the victim’s rights occurred in the company’s
home jurisdiction — a fundamental requirement for applying the law of this jurisdiction — other basic
questions to be answered include:

¢ the extent to which a subsidiary — as opposed to a branch — of a home state company is
potentially liable for its actions toward individuals in its jurisdiction of operation and, as a
related question

¢ whether the parent company can be liable by attribution.
[15] On the procedural level, the questions such as

e which party bears the burden of proof;

e the permitted scope of requests for evidence; and

¢ whether the statute of limitations still permits a claim of personal injury to be heard (as in a
number of jurisdictions, the statute of limitations for such claims is only three or four years
from the time of injury)

have a direct impact on plaintiff’s likelihood not only of winning his or her case, but of being able to
bring it at all.

[16] Finally, practical aspects of judicial processes may also hinder effective victim access to civil
law remedies. These include access to representation, the availability of collective redress
mechanisms as well as court and legal costs.

3. National Reports on Access to Judicial Remedies (Annex I)

[17] The Report contains an Annex with thorough coverage of the judicial remedies available to
victims of business-inflicted human rights violations in Germany, France, Denmark, the United
Kingdom, and the United States.

Il. ~ NON-JUDICIAL REMEDIES

[18] Non-judicial remedies for human rights victims harmed by foreign companies are a separate
source of possible action. This report examines four types of nationally based non-judicial
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remedies: National Contact Points, National Human Rights Institutions, Ombudspersons, and the
development finance institutions.

1. National Contact Points

[19] National Contact Points (NCP) are bodies to whom complaints against multinational
companies can be brought. Not necessarily solely state-based, the establishment of a NCP is a
requirement of the Organization for Economic Cooperation and Development (OECD) Guidelines
for Multinational Enterprises for every member state. As a result, NCP have the advantage of
permitting complaints concerning corporate actions occurring in any of the member states’
territories.

[20] The wide discretion left to governments to organise their NCP, however, leaves little upon
which one can generalise. From the institutional structures and financing, to the procedures of the
complaint mechanism, the extent of their investigatory powers, and the relief offered to victims,
these bodies differ significantly from state to state. The most successful of the NCP are well-funded,
adequately staffed, and independent bodies that can investigate and mediate in ways that make
their services easily accessible to those who have grievances against companies.

2. National Human Rights Institutions

[21] National Human Rights Institutions (NHRI) are a second form of state-based bodies that may
offer non-judicial remedies to victims of corporate abuses. The role of a NHRI, as set out in the UN
General Assembly’s 1993 adoption of the Principles relating to the Status of National Institutions
(“Paris Principles”), is to “promote and protect human rights” within the country by issuing “opinions,
recommendations, proposals and reports”, ensuring that domestic legislation is in harmony with
international human rights law, encouraging the adoption of further international legal instruments,
cooperating on national reports to human rights bodies, educating the public about human rights,
and publicizing efforts to combat discrimination. Their principle tasks may include offering advice
to victims of human rights violations about possible remedies, and may extend to investigating
complaints, offering conciliation services, and making recommendations to authorities on
legislation or administrative practices.

[22] The Paris Principles, like the UNGP, are open as to the formal structure of NHRI. However,
these documents insist that the institutions are to be formally established entities composed of
representatives from a variety of institutions and interests (academic, NGO, governmental,
religious) and that they be independent from the government in structure and financing.

3. Ombudsperson Office

[23] As an additional remedial mechanism, states may establish an ombudsperson office to
address grievances relating to business and human rights. Often utilized in institutions as a neutral
instance through which complaints from one actor against another actor internal to the institution
can be brought to the attention of hierarchically higher officers, a public office of an ombudsperson
is generally established by the legislature or executive as a means to ensure governmental offices
adhere to laws benefitting the public. The Report reveals that the role of ombudsperson offices in
the investigated systems varies greatly in function and scope. While there were no examples of
ombudspersons for business and human rights per se, there were several examples of
ombudspersons for specific aspects of the business and human rights relationship — offices
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specifically established to focus on anti-discrimination, data protection, or the rights of children, for
example, or offices that review the legality of administrative decision-making of public authorities.

[24] Whereas all ombudsperson offices can investigate complaints from individuals or groups, the
competence to investigate violations ex officio is rare. Similarly, while the authority to issue
recommendations to the violating governmental actor as to how to remedy its behaviour is common
to most offices, some of the offices examined additionally have quasi-judicial powers to issue orders
directing particular behaviour or the payment of fines. While the latter competences are the
exception, the potential for offering an effective remedy to individuals whose human rights have
been harmed by corporate acts exists, given adequate authority to investigate complaints against
state agents and corporate actors and to respond decisively.

[25] For the business and human rights field, further development of ombudsperson offices will
require considering the expansion of the subject-matter scope of these offices (to cover more
human rights), broadening the targets of complaints (to include actions of private actors), and
clarifying the offices’ competence to address violations of human rights that occur extraterritorially.

4. Export Finance Institutions and Development Finance Institutions

[26] The final state-based non-judicial remedy mechanisms studied are those related to public
financial instruments, in particular export credit agencies and national (“bilateral”’) development
finance agencies. Export credit agencies (ECA) are institutions offering export transaction-based
private enterprises funds or insurance coverage to engage in export activities abroad. Whereas
many ECA provide direct lending, some are more constrained and provide only insurance cover
(“pure cover”). For the latter, the export transaction is completed once the insurance contract is
terminated. By helping reduce the financial risks of doing business, ECA financing can indirectly
support economic growth in developing countries. Moreover, it may motivate companies to do
business in geographic areas that would otherwise involve a substantial (and therefore
unacceptable from an economic perspective) degree of uncertainty.

[27] Development Finance Institutions (DFI) are government-backed institutions that invest in
private-sector projects in low- and middle-income countries. DFI are generally structured as
bilateral organizations that seek to invest in commercially sustainable projects often along private
investors.

[28] The UNGP suggest that states require any funding directed to businesses’ foreign activities
under ECA or development agencies to be made conditional on the recipient company’s carrying
out human rights due diligence where appropriate. By offering their own grievance mechanisms,
financing agencies can provide remedies for victims within a broader system of remedy in line with
UNGP 25. In addition, such mechanisms can enhance their due diligence procedures.

[29] The comparative report shows that non-judicial remedy mechanisms are not yet widely found
in the ECA frameworks of the reviewed countries, with the exception of the United States. However,
there are such mechanisms in Canada and several other jurisdictions not within the scope of the
study. Given the lack of in-depth experience with such mechanisms, questions as to the most
effective way to ensure access to remedies remain open.

[30] Most of the bilateral DIF reviewed contain grievance mechanisms. The report indicates no
standard model of mechanism, with some being internal to the financing institution and others being
independent.
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Il INTERNATIONAL TRENDS AND RECOMMENDATIONS

1. Important International Drivers

[31] This report identifies not a uniform trend but important drivers at the international level to foster
the implementation of the access to remedy pillar in the UNGP. The general international
consensus to improve victims’ access to remedy is inter alia reflected in the Access to Remedy
Project initiated by the Human Rights Council, the EU funded project on Removal of Barriers to
Access to Justice, and the recent G20 leaders’ declaration of July 2017 announcing their support
for access to remedy and non-judicial mechanisms such as the NCP system.

[32] Against this general background, states’ approaches to access to remedies are highly diverse
both within Switzerland and across Europe and North America. The study shows that the extent to
which the examined systems refer to and fulfill the requirements of the UNGP varies substantively
and procedurally. As a result, there is not a uniform trend throughout all systems but rather a
number of elements which can be identified as potential drivers for future developments of state-
based remedy mechanisms:

1. Existing non-judicial mechanisms are gaining importance for resolving business-related
human rights grievances. In this regard, the number of human rights related cases brought
before National Contact Points for the OECD Guidelines on Multinational Enterprises has
increased significantly since 2011.

2. Existing judicial mechanisms are increasingly used by victims and civil society
organisations to test the ground for holding companies accountable, both for their own
actions as well as for the actions of their subsidiaries abroad. The resulting questions have
so far only been addressed by a few countries, often with differing approaches and often
only in specific contexts, such as business operations in conflict-affected areas.

3. None of the legal regimes explored in this study provides a clear answer on the legal
interplay between judicial and non-judicial remedies. Given the increasing number of non-
judicial procedures, there have been very different approaches as to their implications for,
or even reliance on, judicial proceedings. In the absence of an international trend, a number
of practical questions in this context need to be addressed such as confidentiality or the
possibility of waiver or temporary stay of judicial proceedings.

2. Switzerland’s position in the international context

2.1.  Judicial Remedies

[33] In the area of judicial remedies, the 2016 Report of the OHCHR offers “Guidance to improve
corporate accountability and access to judicial remedy for business-related human rights abuse”
(Guidance). The Guidance distinguishes between enforcement of public law offences and private
law claims. It provides a framework that allows for contextualizing the access to remedy framework
in the two areas.

[34] With regard to corporate criminal liability, Swiss criminal law provides for criminal corporate
liability, although either restricted to cases where an individual cannot be held responsible due to
“organizational failure” (a concept which remains relatively unclear) or limited to specific offences
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(mainly bribery-related and financial offences). Therefore, Swiss criminal law will not necessarily
include all grave human rights abuses. While the uncertainties and limitations of Swiss corporate
criminal law are common features of corporate criminal liability in many jurisdictions, this does not
protect it from falling short of features provided for in the OHCHR Guidance (that can be found in
some jurisdictions).

[35] Other factors mentioned in the Guidance, such as responsibility for supply chains or group
operations, are generally not addressed explicitly in most legal frameworks under review. French
law provides an exception to this. Swiss criminal law follows the more common pattern, as, under
the current legal framework, there is no primary liability for acts of subsidiaries.

[36] Another feature of criminal liability is the possibility for the victim to participate in proceedings.
According to the OHCHR Guidance, criminal sanctions should allow for an “effective remedy for
the relevant loss” (Policy Objective 11), and the victim should be consulted. There are various
international instruments that require considerable protection of the victim’s interests. From a
comparative perspective, there are substantially different approaches to offering victims the
possibility of taking part in criminal proceedings. From an international comparative viewpoint,
Swiss law generally provides a high degree of victims’ participation and protection, though victims’
assistance is limited for foreign victims of criminal acts committed abroad.

[37] For jurisdiction and applicable law — a key issue in cross-border cases — there are relatively
few differences within the European context. In all jurisdictions under review, there will generally
be jurisdiction over parent companies domiciled within a state. This is also the case under Swiss
law. It will, however, be more difficult to find jurisdiction over subsidiaries not domiciled within the
state. For companies not domiciled within a state, additional fora are (i) the place where a tort was
committed (such as, arguably, decisions taken), (ii) a forum resulting from joinder of actions, or, in
some jurisdictions (including Switzerland), (iii) a forum of necessity that could be construed to
include cases of grave human rights violations. More notably, Switzerland does not have
mechanisms that would allow a court to refrain from exercising its jurisdiction (forum non
conveniens), as common law jurisdictions generally have. As to applicable law, there is a general
rule (valid also in Switzerland) dictating the application of the law of the place where the “tortious
act” was committed, so the law of the home state of the corporation will generally only apply to acts
(including possibly decisions taken) in Switzerland. Many jurisdictions also allow the application of
the law of the forum if imperative reasons of public policy (ordre public) so require. Swiss law is in
line with international trends in this respect, too, although there is considerable uncertainty
concerning whether courts would construe the exceptional clauses in this way.

[38] In the field of corporate and tort law, it should be noted that the jurisdictions under review
generally do not comply with the basic principle of the OHCHR Guidance of establishing clear rules
when it comes to liability for acts of subsidiaries in the area of business and human rights. With the
exception of recent statutory due diligence obligations introduced in some jurisdictions and often
limited to specific issues (conflict minerals, child labour), the cases decided by several courts leave
the result of any particular future case uncertain. While the current Swiss legal framework is
arguably clear and restrictive, it remains possible (as cases in other jurisdictions have shown) that
test cases will be brought before Swiss courts to explore the limits of the current legal framework.

[39] With regard to burden of proof, the Guidance refrains from giving precise indications, referring
only to the need to strike an appropriate balance. The comparative analysis shows a trend in some
jurisdictions such as the Netherlands or France (though not in all), to reverse or slightly adjust the
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burden of proof (in favour of the victim) in some relevant liability cases. In Swiss law, there do not
currently appear to be similar developments.

[40] The final element addressed in the Guidance is that of the financial obstacles to private law
claims. According to Policy Objective 15, claimants should have access to diversified sources of
litigation funding such as pro bono legal services, state funding in cases of hardship, and even
collective redress mechanisms and private funding arrangements (including contingency fee
arrangements). This is an area where the jurisdictions under review vary considerably. Some
provide (mainly) state funding to litigants, others provide for contingency fee arrangements. Swiss
law has mechanisms similar to many European jurisdictions but radically different from the ones in
the United States. The only common trend in this area is an increasing willingness, also within
continental European jurisdictions, to introduce mechanisms of collective redress. The European
Union has adopted recommendations in this context. While Swiss law does not seem particularly
reluctant, as compared to other jurisdictions, it is not particularly innovative, either. A proposed
amendment of the CPC aims to reduce financial obstacles and introduce possibilities for mass
claims. This would be in line with the current international trend.

2.2.  Non-judicial remedies

[41] In contrast to judicial remedies, the OHCHR has not yet published Guidance on non-judicial
remedies but has been mandated by the Human Rights Council to conduct research on the subject.
In this context, the OHCHR published a scoping paper in February 2017. It calls for coordinating
non-judicial and judicial mechanisms with a view to offering a coherent framework for victims of
corporate human rights abuses. The study identifies two key functions of non-judicial remedies:
complaint handling and (alternative) dispute resolution. These key functions are complemented by
a set of “other” important functions for providing effective access to remedy, such as preventative
work, supervisory functions and regulatory analysis.

[42] Apart from the NCP, there is no state-based non-judicial mechanism in Switzerland specifically
designed to address business-related human rights abuses. However, a variety of existing
instruments can also be used in this context. Within the access to remedy framework, existing
institutionalised non-judicial mechanisms in Switzerland serve different purposes:

e Ombudsperson offices may receive individual and collective complaints in areas defined by
law or non-binding instruments related to existing law. Typically, ombudspersons in
Switzerland can issue recommendations but not binding decisions.

e The Swiss NCP receives complaints and may offer mediation services. According to its
mandate, it cannot provide for compensation.

e A third group of bodies in Switzerland, such as the Federal Commission against Racism,
does not receive complaints but offers consultation services for victims. In addition,
arbitration and conciliation bodies may receive complaints, offer mediation or arbitration
and in some cases provide compensation or reconciliation.

[43] This variety of approaches, both with regard to purposes and institutional models, is not unique
to Switzerland but can be found in all the reviewed jurisdictions. It raises questions about the
coordination among the different mechanisms with regard to their functions and their integration
into the broader legal system.
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[44] Several states have launched initiatives in the context of their National Action Plans on
Business and Human Rights (NAP) for better coordinating and/or enhancing access to non-judicial
remedies. The jurisdictions reviewed for this study, pursue different approaches in this regard with
many focusing on the key role of the NCP in providing a remedy mechanism and others
emphasizing the NHRI's mandate as a coordinating or even monitoring body.

[45] In line with other countries, the Swiss NAP mentions the key role of the NCP as a forum for
mediation and the settling of disputes. With the proposal to examine the potential of representations
abroad to serve as an easily accessible forum for supporting the settlement of disputes, the Swiss
NAP could — depending on the outcome — cover new grounds. Unlike other countries, the Swiss
NAP does not mention existing non-judicial mechanisms which are not specifically designed for
addressing business-related human rights issues but could nevertheless be used for this purpose.

[46] Overall, with its current landscape of state-based non-judicial mechanisms Switzerland
positions itself somewhat in the middle of the countries reviewed for this study, thus it is neither at
the forefront nor lagging behind. This being said, distinctions may be made: With the NCP playing
a very important and recognized role for settling and mediating disputes — and thereby being rather
at the forefront than in the middle — the lack of available remedy or compensation measures has
not yet received the same level of attention as in other countries or the OHCHR. Finally, like other
countries, Switzerland has other less specific mechanisms which may be used for business-related
human rights disputes.

3. Recommendations

3.1. Need for Conceptualization

[47] The access to remedies system is currently highly under-conceptualized in Switzerland. This
is not only true for Switzerland but as confirmed by the OHCHR’s recent studies for other
(compared) countries alike. While there are numerous state and non-state based non-judicial
mechanisms for access to remedies in Switzerland, there is limited awareness of what these
institutions do and how — if at all — they work together, e.g. how the results of non-judicial
mechanisms play into judicial mechanisms. The link between non-judicial and judicial mechanisms
needs to be clarified conceptually in order to avoid operational difficulties.

[48] The theory behind non-judicial access to remedy mechanisms should be investigated in order
to set a foundation for a more unified approach to addressing human rights violations outside the
courts. While the practical benefits of fostering non-judicial resolution of disputes are clear, the
theoretical underpinnings of these mechanisms are not. Clarity would shed light on the extent to
which these mechanisms do indeed foster more complete enjoyment of human rights by
disadvantaged individuals.

3.2. Policy Recommendations

[49] Before taking any further steps, a political decision needs to be taken on how Switzerland
wants to position itself in the context of the described recent international developments and
emerging trends. The current lack of clarity has different consequences: Open or unclear
procedural or substantive provisions may incentivize the filing of pilot proceedings to test the
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system and trigger an interpretation by a court or the respective non-judicial mechanism. Such
proceedings have been launched or are currently ongoing in several countries.

[50] From a legal perspective, Switzerland has three basic options, all of which come with
advantages and disadvantages:

a)

b)

Scenario (1): In a first scenario, Switzerland could opt for not taking any additional
measures but wait and see how the identified trends and international developments
manifest themselves and what their impact on Switzerland and Swiss companies will be.
Overall, scenario (1) would be a re-active concept, rather than a pro-active or active
approach as described in scenarios (2) and (3).

Scenario (2): In contrast to scenario (1), Switzerland could opt for being at the forefront by
developing a comprehensive access to remedy framework, including both judicial and non-
judicial remedies. With such a pro-active approach, Switzerland would be among the
pioneers should it opt for not only clarifying existing regulatory uncertainties but also for
completing the existing fragmented access to remedy framework with the addition of an
overarching concept and the missing elements for effective compensation and remedy.

Scenario (3): The third scenario which Switzerland may opt for is somewhere in the middle
between scenarios (1) and (2) and can be described as an active approach. It would entail
clarifying existing uncertainties and gaps to the extent that international developments and
trends can be identified. It would be a dynamic, progressive approach by attempting to be
in sync with international developments.

[51] Whether Switzerland opts for scenario (1), (2) or (3) is not, primarily, a legal issue but rather a
political decision. This report presents the following recommendations for addressing some of the
key issues identified in this study to improve access to remedy, their implications depending on the
political scenario chosen by Switzerland:

(1) The first suggestion is that Switzerland increase the visibility of its access to remedies

mechanisms. Such a measure could be envisaged under all three scenarios.

(2) Except for scenario (1), a broadly inclusive multi-stakeholder dialogue which includes not

only representatives of business, government and civil society but also of existing remedy
mechanisms, such as members of the judiciary, attorneys, the NCP, ombudspersons, could
represent a good initial step towards obtaining a clearer picture of perceived obstacles for
an effective and adequate access to remedy in line with the UNGP. Under scenario (2), it
could serve as a basis for achieving agreement on potential next steps for complementing
existing judicial and non-judicial remedy mechanisms with a view to implementing the third
pillar of the UNGP. In scenario (3), such a dialogue could help identify relevant international
developments and explore options for their implementation in Switzerland (binding, non-
binding etc.).

(3) With a view to coherence in the area of state-based non-judicial mechanisms, it would help

to unify or align the procedures of the state-based non-judicial mechanisms more than they
are currently. Under scenario (1) this recommendation would not go beyond the mapping
of existing mechanisms as outlined in this study. In scenario (3), the mapping would first be
complemented by a categorisation according to the criteria developed by the OHCHR. The
next step in this scenario (3) would then be an analysis of whether international trends and
developments call for adaptations. In scenario (2), the results of the mapping, the
categorization and the analysis of the OHCHR’s findings on international developments will
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serve as a basis for the development of a comprehensive framework for access to non-
judicial remedies in Switzerland.

(4) An alternative to establishing harmonized rules for the different non-judicial remedies would
be to have a “one-stop shop”for complaints, from which the complainant would be directed
to the most effective mechanism for the particular case. Under scenario (3), implementing
this recommendation would entail providing a portal for accessing existing mechanisms. In
line with international developments, such a guiding — not a monitoring — function could, for
example, be part of the mandate of a Swiss NHRI. In scenario (2), Switzerland could
consider creating a new body or vesting an existing institution with the coordination of
existing procedures. From a legal perspective, the key concern that existing mechanisms
are not always visible for victims would be addressed with the introduction of a guidance
system.

(5) Institutionally, the comparative analysis in this study shows that National Human Rights
Institutions and National Contact Points are obvious potential platforms for improving
access to remedy. At this stage, NHRIs are not commonly vested with a mandate to
investigate business related human rights disputes. Strengthening the institutional
framework for access to remedy in Switzerland could, under scenario (2), include entrusting
a future Swiss National Human Rights Institution based on the Paris Principles with a
mandate to provide human rights remediation and thereby go beyond what can currently
be considered an international trend. Under scenario (3), Switzerland could consider
strengthening its NCP by attributing additional staff positions and further clarifying the roles
of the different actors (e.g. advisory council). This would permit the NCP to play a more
active role, particularly with regard to promoting the OECD guidelines and thereby also the
UNGP, and increase its visibility and transparency.

(6) For judicial remedies, scenario (1) would leave it to the courts to clarify the criminal liability
of Swiss-domiciled corporations with regard to their actions abroad and, to plaintiffs to
explore how far courts are willing to go when assessing civil liability of corporations,
especially with regard to the burden of proof. Under scenario (3), legislative intervention
could clarify the notion of organizational failure in corporate criminal liability, potentially
inspired by examples in Canada or the Netherlands. In addition, as intended by the recently
proposed amendments to the CPC, Switzerland might introduce mechanisms of collective
redress as other European jurisdictions have done. Such mechanisms could be generally
applicable or specifically address victims of corporate human rights abuses.

Under scenario (2), an essential measure would consist in introducing clear obligations for
corporations to monitor and mitigate the potential adverse human rights impact of their
activities (including through subsidiaries) abroad (human rights due diligence).
Corresponding tort provisions should make it clear that proof of appropriate human rights
due diligence would lead to exoneration from liability. The French legislation adopted in
2017 would provide an example for such a measure. A more limited approach (though
rather atypical for the Swiss regulatory tradition) would consist in adopting legislation only
with regard to a specific issue (e.qg. child labour). In addition to the changes in substantive
law, scenario (2) might also entail a regulation of litigation funding, given the current
limitations on legal aid.

(7) The Swiss Investment Fund for Emerging Markets (SIFEM) could be encouraged to further
explore the potential of establishing or participating in mechanisms allowing victims to
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directly raise complaints about client projects by sharing experiences with DFIs that already
have such mechanisms. Under scenario (2) SIFEM could explore possible options to
participate in the joint grievance mechanism currently established by FMO and DEG within
the framework of EDFI association.!

Finally, with regard to scenarios (2) and (3), it is suggested that the Swiss Export Risk
Insurance consider updating its current complaint strategy by taking into account the
effectiveness criteria of UNGP 31.

1

Given the broad membership of EDFI, on the one hand, and the innovative concept of the new joint grievance
mechanism, on the other hand, one could argue that Switzerland would position itself somewhere between
scenarios (2) and (3).
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Study in fulfilment of Postulate 14.3663

|. CONTEXT, METHOD AND SCOPE

1. Context

[1] This Study has been commissioned by the Federal Department of Foreign Affairs with a view to
fulfiling Postulate 14.3663 of the Foreign Policy Commission of the Council of States. The
Postulate asks for an analysis of the judicial and non-judicial measures in other states to facilitate
access hy victims of human rights violations caused by an enterprise abroad to remedies in the
home state of this enterprise.? In addition, the study's insights on judicial and non-judicial remedy
mechanisms for human rights violations occurring in a business context may also inform ongoing
work in the context of the Swiss National Action Plan (NAP) to implement the UN Guiding Principles
on Business and Human Rights (Postulate 12.3503) published in December 2016.

[2] The report presents first existing remedy mechanisms in Switzerland (Il), which are available for
potential victims of human rights violations in the context of business activities abroad of Swiss
companies. In combination with an analysis of measures taken in jurisdictions other than
Switzerland with comparable human rights standards (chapters Ill, IV and V), it will provide
proposals for improving access to remedy (VI).

[3] As previously agreed, the report covers Denmark, Germany, the UK, France, the Netherlands,
the U.S. and Canada. The literature was reviewed for the period up to 31 December 2016. While
some developments beyond that date were included, literature from January 2017 onwards is not
comprehensively taken into account.

2. Questions
[4] According to the terms of reference as published in 2015, the purpose of this study is as follows:

(a) By presenting some exemplary cases, show the importance of access to remedy in the
home states of companies for vulnerable groups whose human rights are violated by business
activities.

(b) Identify within present Swiss legislation and policy any existing gaps with regard to access
to remedy and to suggest potential measures with which they could be closed (incl. de lege
ferenda).

2 ,Der Bundesrat wird beauftragt, in einem Bericht zu analysieren, welche gerichtlichen und nichtgerichtlichen
Massnahmen in anderen Staaten umgesetzt werden, um Personen, deren Menschenrechte durch ein
Unternehmen in einem Gaststaat verletzt wurden, einen effektiven Zugang zu Wiedergutmachung im
Heimatstaat der Unternehmen zu ermdglichen.

Der Bundesrat wird gebeten, ausgehend von dieser Analyse die Umsetzung allfalliger gerichtlicher und
nichtgerichtlicher Massnahmen zu prifen, welche auch in der Schweiz, dem Heimatstaat der Unternehmen,
einen effektiven Zugang zu Wiedergutmachung ermdglichen kdnnen.”, Postulat 14.3663.

13
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(c) Present and compare measures / laws / policies that states currently implement to provide
access to remedy for victims of human rights violations in the context of business activities.

(d) Present an assessment of the of the identified measures / laws / policies efficiency to
provide remediation to victims of human rights violations in the context of business activities.

(e) Evaluate the applicability of measures / laws / policies implemented by other countries in
the specific Swiss context.

The political appreciation and the presentation of potential measures for Swiss action will take
place at a later stage by the federal administration, and will be reflected within the report of the
Federal Council in fulfillment of Postulate 14.3663 Access to remedy.

[5] In order to achieve this purpose and as agreed upon by all the parties, the study deals with the
following questions.

(a) Situation in Switzerland

(b) Overview of judicial measures that facilitate the access to remedy for victims of human

(©

rights violations caused by companies in countries that have a similar social and economic
structure as Switzerland, as well as similar human rights standards. These should cover
in particular the following issues:

(i)  Are there possibilities of enabling/facilitating prosecutions?

(i)  What are the territorial limits of punishability?

(i)  Punishability of companies

(iv)  Victims’ rights in criminal proceedings

(v) What is the judicial situation with regard to enabling/facilitating civil remediation?

(vi) Jurisdictional issues (general principles, "extraterritorial" jurisdiction, forum non
conveniens, forum necessitatis)

(vii) Applicable law (human rights as lois d'application immediate, positive and negative
ordre public)

(viii) Accountability with regard to liability law in the context of multinational companies
(responsibility for activities of a subsidiary company or affiliated company?)

(ix) Other substantive obstacles for law enforcement (for example limitation of actions)

(x) Reduction of procedural obstacles for law enforcement (cost issues, advance,
burden of proof)

(xi)  Specific norms for collective redress (participation of NGOs and “collective redress”
to “class actions®)

Overview of existing non-judicial measures that facilitate an effective access to remedy
for the victims of human rights violations caused by companies, in states that have a
similar social and economic structure as Switzerland, as well as similar human rights
standards. Special attention should be paid to neighboring countries, important trading
partners of Switzerland, and developments at the international level (NCP, other
approaches and mechanisms, truth commissions, ombudsmen, voluntary measures,
Ethik-Charta etc.). Where available/relevant case studies are to be included.
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(d)

(e)

()

)

For both judicial and non-juridical remedies, assess the possibility to implement them in
Switzerland.

Show how the different measures (judicial/non-judicial, state/non-state) go together, and
how they can be balanced.

Present international trends: What efforts and developments are taking place in order to
improve the access to remedy for victims of human rights violations in the context of
business activities in general.

A summary of recommended measures, possibly referring to their potential application in
Swiss law.

[6] In addition, in preliminary discussions, the parties agreed upon the following aspects :

@)

(b)

(©)

(d)

For both judicial and non-judicial remedies, an assessment of the efficiency of the
measures was excluded.

The analysis of judicial remedies was limited according to the following indications, given
the broad scope of the questions:

(@ For the criminal law aspects, the territorial limits to jurisdiction, punishability of
corporations and victims’ rights were identified as primary issues. The analysis was
limited, in some jurisdictions, to relevant crimes only.

(i)  The corporate and tort law questions focus on the liability of the corporations and
its directors for activities abroad, including of subsidiaries.

(i)  The civil procedure part will deal with the possibility of including associations in
proceedings, and class actions.

(iv)  Aspects relating to facilitating (criminal or civil) proceedings will only be included as
far as they were adopted specifically in the context of business and human rights,
as a genera presentation would imply a complete presentation of the different civil
and criminal procedural systems. This includes aspects relating to costs, proof and
statute of limitation.

The part on non-judicial remedies does not cover non-state remedies, but it focuses on
OECD National Contact Points, National Human Rights Institutions as well as Ombuds
institutions. Non-judicial remedies of international development banks will be briefly
discussed for the banks of which Switzerland is a member.

The study does not deal with issues of prevention.

3. Geographical Scope

[7] The jurisdictions were chosen, as requested, on the basis of their similarity with Switzerland,
especially with regard to the social and economic structure and human rights standards. An
additional criterion was the inclusion within previous studies. On this basis, it was agreed that the
report covers Denmark, Germany, the UK, France, the Netherlands, Canada and the U.S.
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4. Method

[8] The study was elaborated by two teams, one at the Swiss Centre of Expertise in Human Rights,
which focused on the situation in Switzerland and the state-based, non-judicial remedies, the other
at the Swiss Institute of Comparative Law. The analysis is based essentially on desk-research, on
the basis of available legal materials and publicly available secondary sources.

[9] The literature was reviewed through 31 December 2016. While some developments beyond that
date were included, literature from January 2017 onwards is not comprehensively taken into
account.

5. Structure

[10] The report presents first existing remedy mechanisms in Switzerland (lIl), which are available
for potential victims of human rights violations in the context of business activities abroad of Swiss
companies. In combination with an analysis of measures taken in other jurisdictions than
Switzerland with comparable human rights standards (chapters Ill, IV and V), it will provide
proposals for improving access to remedy (VI).

Il. ~ CURRENT SITUATION IN SWITZERLAND

1. Judicial Remedies

1.1. Introduction

[11] The question of judicial mechanisms to remediate business-related human rights violations
has not yet been thoroughly discussed in Switzerland. Relevant court decisions are rare® and the
academic debate on the issue is still in its infancy.* The following chapter highlights potential entry
points within existing judicial mechanisms for claims relating to companies’ involvement in human
rights violations and presents different possible procedural avenues. Furthermore, special
emphasis is given to the main procedural and practical constraints on effective access to legal
remedy in cases where companies domiciled in Switzerland are — directly or indirectly — involved
in human rights violations that took place abroad.

3 For civil law claims see BGE 131 11l 153 and BGE 132 |1l 661 (both related to claims against IBM regarding its
alleged involvement in the Holocaust) and BGer 4C.379/2006 (22.05.2007). Even though the second case is
related to a claim against the state, it contains important procedural deliberations that could potentially be
applied by analogy in cases against companies. A criminal law based approach was tried against exponents
of Nestlé regarding the alleged involvement of the company in the killing of a former trade unionist in Colombia.
In May 2013, the prosecutor's office dismissed the complaint because it was filed after the expiration of the
statute of limitations. The appeals against this decision were dismissed by the Swiss Federal Supreme Court
(BGer 6B_7/2014 (21.07.2014) and the ECtHR.

4 See e.g. SCHWENZER & HOSANG; GEISSER, Ausservertragliche Haftung; KAuFMANN et al., Baseline Study;
KAUFMANN et al., Extraterritorialitat; KAUFMANN, Konzernverantwortungsinitiative. The results of a two-year
project in the European Union to study barriers to access to judicial remedies offer support for the insights
contained in the present report. See RUBIO & YIANNIBAS.
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1.2.

Potential Avenues to Remediation and General Problems

[12] It is crucial to clarify the different constellations of business involvement in human rights
violations before analysing potential judicial remedies as the answer to the initial question of this
study will differ depending on the context®:
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Fig. 1: potential constellations of corporate involvement in human rights violations with a link to Switzerland.

[13] A first essential preliminary question refers to the location where the concrete human rights
violation takes place, either in Switzerland or abroad.

5

See N [18] regarding supply chain responsibilities of corporate actors .
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[14] For violations taking place in Switzerland, the procedural access to judicial remedy
mechanisms may depend on whether the violation is allegedly caused by a company domiciled in
Switzerland, a company domiciled abroad, or the branch or subsidiary of a company domiciled
abroad. Generally speaking, no serious procedural difficulties persist in cases where the human
rights infringements in Switzerland are attributed to companies domiciled in Switzerland (and local
subsidiaries of companies domiciled abroad as long as the claim addresses the local subsidiary).
For potential civil law and criminal law based claims, the jurisdictional provisions of Art. 9 et seq
CPC and Art. 22 et seq CrimPC, respectively, are applicable. However, attributing a subsidiary’s
actions in Switzerland to its parent company abroad may pose procedural and substantive
challenges for victims (see below N [16] et seq).®

[15] A similar distinction applies if human rights violations with a link to Switzerland take place
abroad: They may be attributed to a Swiss company, to the local branch of a company domiciled
in Switzerland, to a local subsidiary of a company domiciled in Switzerland or to their suppliers.

[16] A second important preliminary question relates to corporate law and concerns the relationship
between a subsidiary and its parent company and its legal consequences. According to Swiss law,
as in other legal systems, the subsidiary has its own legal personality even if the subsidiary is
economically dependent and factually bound by instructions in relation to the parent company.’
Thus, in principle, a legally independent subsidiary (of a Swiss parent company) which is domiciled
abroad is not subject to Swiss law. Accordingly, as a rule, a legal attribution of the subsidiary’s
action to the parent company is not possible. The same reasoning applies to a foreign parent
company of a subsidiary in Switzerland.® In recent years, however, the Swiss Federal Supreme
Court has developed two main exceptions to this general rule, establishing certain avenues of
liability between parent companies and their subsidiaries (“piercing the corporate veil”):

e Liability due to a relationship of trust (Vertrauenshaftung / responsabilité fondée sur la
confiance): a parent company can be held liable due to the trust created as a group if its
conduct may be construed as taking responsibility for its subsidiary.® Jurisprudence
particularly refers to cases where the parent company created trust in the subsidiaries’
creditworthiness.® With regard to human rights violations by subsidiaries, this instrument
could be applicable in situations where the parent company publicly affirms the human
rights compliant behaviour of its subsidiaries, while having knowledge of violations.
According to Art. 154 para 1 PIL, the law of the state according to whose provisions the
company concerned was organised, would be applicable in such cases.!!

e Manifest abuse of a right (Art. 2 para 2 CivC): a parent company’s accountability may also
be at stake if it incorporates or establishes a subsidiary for the sole purpose of gaining an

6 Regarding potential material claims see KAUFMANN et al., Baseline Study, pp. 20 et seq; according to Art. 129,
para. 1 PIL, and Art. 5 para. 5 LugC, respectively, the access is similarly regulated in civil cases where the
human rights violation is caused by a company abroad or the local branch of a company domiciled abroad (for
further details see SCHWENZER & HOSANG, pp. 281 et seq).

7 See e.g. BAUDENBACHER, N 23.

8 See SCHWENZER & HOSANG, p. 282; KAUFMANN et al., Baseline Study, p. 53.
9 For an overview, see BURG & VON DER CRONE, pp. 417 et seq.

10 See e.g. BGE 120 I 331 E. 5; FORSTMOSER, pp. 720 et seq.

11 See e.g BGE 128 Il 346 E. 3.1.3; DASSER, Durchgriff, p. 41.
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unfair advantage, and as such, merely uses the subsidiary as a pretext to avoid
prosecution.*?

[17] Courts apply both exceptions with caution and interpret them in a restrictive manner. In recent
years, potential new avenues of liability between parent companies and their subsidiaries have
been discussed in the literature, relying on the functional or personal overlap between the two
companies.’3

[18] Even looser legal ties exist in situations where a supplier of a Swiss company is involved in
human rights violations.'* In such cases, ordinarily, a contractual relationship between the company
and its suppliers exists. However, potential victims are not generally party to supplier contracts.
The relationship of the company to the affected victims of its supplier’'s wrongdoing is — if at all —
purely factual.'® Hence, the contracts between a company and its suppliers do not grant legal
grounds for direct claims of potential victims. Therefore, irrespective of the question of whether the
supplier is domiciled in Switzerland or abroad, according to Swiss law in general, the attribution of
the potential wrongdoing of a supplier to the Swiss company is excluded for the same reasons as
in the aforementioned cases of subsidiaries (see N [16]). This dichotomy between legal
responsibility and factual or perceived control over suppliers along the value chain and the related
due diligence is not only being discussed internationally'® but is also at the heart of the pending
“Responsible Business Initiative”.” It attempts to expand a company’s duty of care beyond its
contractual relationships to situations of actual control.'8

[19] Current proposed amendments to the CO, such as the suggested new reporting obligations
on non-financial matters (social reporting obligations) point in a similar direction'®. However, it is as
yet undetermined whether these avenues will gain practical traction in the future.

[20] The third important preliminary question regards the legal grounds based on which a human
rights-related case against a company could be brought before a court in Switzerland. The
protection of human rights is, with few exceptions?°, exclusively a duty of the state, Swiss law does
not provide for direct, comprehensive human rights obligations of companies. However, as an
implementation/application of the state duty to protect, certain statutory connection points exist.
They potentially provide for direct corporate liability for business-related human rights violations
and infringements. Within the current legal framework in Switzerland, four main avenues could

12 For a practical example from the banking sector see SFBC-Bulletin 49/2006, pp. 36 et seq; for the area of
competition law see DRUEY et al., p. 20.

13 With regard to “de-facto executive body” and “double affiliation” see KAUFMANN et al., Baseline Study, p. 54.
14 For an overivew see KAUFMANN et al., Extraterritorialitat, pp. 63 et seq. with further references.

15 Where a contractual agreement between a company and its supplier entails the supplier's binding
responsibility to respect clearly defined human rights in its activities, the relationship between the affected
victims and the company does not change with regard to the procedural access to remedy. In such cases only
the contracting company itself has potential claims against the supplier based on breach of contract.

16 See below N [157] et seq.

17 BBI 2017 6379; Botschaft des Bundesrates zur Volksinitiative ,Fir verantwortungsvolle Unternehmen — zum
Schutz von Mensch und Umwelt®, BBI 2017 6335. For an overview of the initiative’s objectives GEISSER,
Konzernverantwortungsinitiative, pp 945-962; for a critical assessment of the practical legal consequences of
the initiative see KAUFMANN, Konzernverantwortungsinitiative.

18 KAUFMANN, Swiss Finish, pp. 968-970; HANDSCHIN, pp. 1000-1003.

19 For a general overview on these new developments, see WEBER, Unternehmensverantwortlichkeit, pp. 25 et
seq.

20 The only exception is the discussion on direct horizontal third party effects of human rights; see e.g. AUBERT
& MAHON, p. 315 and WALDMANN, N 5 and N 56 et seq.

19



Access to Remedy

hypothetically be taken by individuals (victims): a) civil law claims, b) corporate law claims, c)
criminal law claims and d) competition law claims.?*

Fig. 2: Potential legal grounds — overview
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[21] With regard to civil law claims, two main subtypes can be distinguished: contractual (Art. 97
et seq. CO) and non-contractual liability claims (Art. 41 et seq. CO). Liability claims based on
contractual obligations may play an essential role concerning workplace related human rights
infringements (e.g. gross violations of working hours and conditions, discrimination at the
workplace, health and safety issues, violations of union rights). Non-contractual claims (torts) could
especially be a potential avenue for all non work-related human rights infringements.2? In particular,
a company is liable for damages caused by the unlawful behaviour of its governing officers (Art. 55
para. 2 CivC in connection with Art. 41 CO). The term “governing officer” is interpreted very broadly
and includes persons, who, de facto, make decisions reserved to governing officers, or who are
actually responsible for management and decisively influence the formation of the corporate will
(so-called de facto corporate bodies).?> A company is also vicariously liable for damages to third
parties caused by the unlawful behaviour of its employees and ancillary staff, who may be linked
to the company by a subordination relationship such as an employment contract (Art. 55 CO). In
contrast to the governing body liability where exculpatory evidence is excluded from the outset,?*
the principal can be relieved of its liability if it proves that due diligence was applied or that the
damage would have occurred even if due care had been exercised when selecting, instructing or
supervising the person who caused the damage.?®

[22] Claims based on an employment contract can be brought either before the court at the domicile
or registered office of the employer or the one where the employee normally carries out his or her
work (Art. 34 CPC). Actions in tort (non-contractual claims) on the other hand, can either be brought
before the court at the domicile of the aggrieved person or the defendant, or the courts at the place

21 For a holistic overview, see KAUFMANN et al., Baseline Study, pp. 20 et seq.

22 To be precise, Art. 41 CO does not establish a horizontal direct third party effect of human rights guarantees.
Nevertheless, the provision provides access to remedy for specific human rights related damages such as
homicide (Art. 45 CO), personal injuries (Art. 46 CO) and the injury of personality rights (Art. 49 CO); see also
GEISSER, Ausservertragliche Haftung, p. 16.

23 See e.g. BGE 114 V 218 E. 4e; BGE 117 11 570 E. 3; BGE 81 1l 223 E. 1b.
24 See HAUSHEER & AEBI-MULLER, p. 331.
25 See BREHM, Art. 55, N. 45.

20



Access to Remedy

where the act occurred or had its effects (Art. 36 CPC). Thus, on both grounds, the current legal
system provides potential victims with a local jurisdiction at different places.

[23] In corporate law, as one concrete application for governing body liability, a joint stock
corporation is liable for the unauthorized acts of the board of directors (Art. 722 CO). Members of
the board of directors and all persons engaged in the business management or liquidation of the
company are liable for any losses or damages arising from any intentional or negligent breach of
their duties both to the company and to individual shareholders and creditors (Art. 754 para. 1 CO).
There are no specific provisions dealing with the accountability of management to the company for
human rights violations caused by corporate activities. However, an implicit human rights
accountability of the board of directors may occur in two specific contexts: in cases of violation of
general human rights guidelines within a company, or in cases of disregard for reporting
obligations.?® While these potential grounds for claims according to Art. 754 para. 1 CO sound
promising, it is questionable whether they can be seen as an effective avenue to a functioning
access to remedy for victims of business-related human rights violations: Under current law, only
the shareholders (and under certain circumstances the creditors) of the company have legal
standing in such a procedure and therefore the capacity to bring a claim. Typically, victims will not
fall in either of these categories. If a victim has standing or is indirectly supported by a proxy such
as a shareholder activism organisation, both the court at the domicile of the director who caused
the damage or the court at the registered office of the company has jurisdiction (Art. 40 CPC).

[24] With regard to criminal law, Art. 102 para. 1 CC articulates the principle that in the exercise of
commercial activities, first and foremost, the natural person who committed the act is responsible
for the felony or misdemeanour.?” If, however, the perpetrator cannot be determined, the felony or
misdemeanour can be attributed to the undertaking in the second degree.?® A primary criminal
liability of undertakings is provided for in Art. 102 para. 2 CC, and relates only to the exhaustive list
of offences defined therein.?® Furthermore, Art. 182 CC stipulates that trafficking in human beings
is an intrinsically punishable offence, for companies as well as individuals. Thus, the ability to
punish a company for this criminal offence subsists directly and not only asliability secondary
individual culpability. In addition, the offense of contaminating drinking water under Art. 234 CC
applies both to individuals and companies. However, in contrast to the scope of Art. 182 CC,
Art. 234 CC applies only to actions committed in Switzerland. A person whose human rights have
been infringed by punishable behaviour of a company can report the offence to a criminal justice
authority (Art. 15 and 301 CrimPC). In cases where a reasonable suspicion is given that an offence
has been committed, an investigation will be launched (see Art. 306 and 309 CrimPC). The place
of jurisdiction for criminal proceedings under Art. 102 is the domicile of the company (Art. 36 para. 2
CrimPC).

[25] In the area of competition law, Art. 7 of the Federal Act against Unfair Competition (UCA) may
serve as a basis for legal proceedings in case of social dumping. The scope of Art. 7 UCA is
however limited to non-compliance with those provisions on working conditions provided for by law,

26 For further details on these possible constellations, see KAUFMANN et al., Baseline Study, pp. 21 et seq.
27 In detail see FORSTER.
28 See e.g. STRATENWERTH & WOHLERS, pp. 241 et seq.

20 Explicitly mentioned are the participation in a criminal organization (260%" CC), the financing of terrorism
(Art. 2609uinaies CC), money laundering (Art. 305P's CC), bribery of Swiss public officials (Art. 322" CC), the
granting of advantage to a member of a judicial or other authority (Art. 3229uinauies CC) and the bribery of foreign
public officials (Art. 322s¢pties CC).
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contract or collective work agreements, or those customary in a specific profession or location.3°
Furthermore, the non-compliance with working conditions must serve an economic purpose and
have a noticeable effect on market conditions. As a result, the UCA could provide an entry point for
legal redress in cases of work-related human rights violations, including asserting the prohibition,
elimination or detection of the violation as well as compensation for the damages incurred.3! Still,
Art. 9 UCA limits standing to persons whose economic interests are threatened or violated by
behaviour qualified as unfair under the UCA. Under certain circumstances, customers (Art. 10
para. 1 UCA), trade associations and consumer protection organisations (Art. 10 para. 2 UCA) or
the Swiss government (Art. 10 para. 3 UCA) may file an action.? Only rarely will the victim of a
human rights violation fit in one of these categories. It is however conceivable that, for example, a
consumer protection organisation would act as a proxy for victims and take legal action in its own
name.

[26] Already this short overview on potential substantive grounds demonstrates the complexity of
accomplishing access to judicial remedies for business-related human rights violations that take
place in Switzerland. The most promising avenues to putting into practice the right to remedy seem
to be civil law and criminal law claims. In civil law matters, potential victims could bring their cases
to the courts in their own name, and in criminal law proceedings, they could participate as a party.
With regard to corporate law and competition law claims, only a small number of potential victims
will have direct access to courts but rather will depend on proxy agents such as consumer
protection or shareholder activism organisations. Therefore, it seems questionable whether existing
mechanisms in corporate and competition law can fully implement UNGP 25 and 26 and provide
individuals with effective access to judicial remedies.

1.3. Procedural Barriers to Accessing Judicial Remedies for Violations Taking Place Abroad

[27] A further essential layer of complexity is added with regard to the remediation of human rights
violations that take place abroad but with a link to Swiss companies.® To clarify the potential access
to judicial mechanisms in such cases, the question whether Swiss courts have jurisdiction at all
must be answered. Once their jurisdiction has been established, the question of the applicable
substantive law arises. In the following, these matters will be analysed only with regard to the two
most promising avenues, namely transnational civil law claims and transnational criminal law
claims.

1.3.1. Procedural Aspects of Transnational Civil Law Claims

[28] Regarding the question whether a Swiss court has jurisdiction over civil law claims related to
a corporate involvement in human rights violations or infringements abroad, two main sets of
regulations must be taken into consideration: the Federal Act on Private International Law (PIL) of

30 See JUNG, pp. 832-3 et seq.
31 See WEBER & WEBER, p. 907.

32 For disputes under the UCA, the Cantons designate the court that has jurisdiction as sole cantonal instance,
as long as the amount in dispute does not exceed 30’000 Swiss Francs or the Swiss government files the
action (Art. 5 para. 1 lit. d CPC).

33 For a general overview regarding the legal consequences of extraterritorial constellations, see KAUFMANN et
al., Extraterritorialitat.
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18 December 1987 (Swiss statutory law) and the Lugano Convention on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters (LugC) of 30 October
2007. International treaties, including the LugC, take precedence over national law. This is also
expressed in Art. 1 para. 2 PIL. Even though the list of signatory states of the LugC is limited to the
member states of the EU, Switzerland, Norway and Iceland, the territorial scope of the convention
is not necessarily limited to cases arising in these countries. The LugC is also applicable when only
the defendant is domiciled in a member state of the convention.®*

[29] As ageneral rule, Art. 2 para. 1 LugC provides that persons domiciled in a member state shall
be sued in the courts of that state regardless of their nationality.

[30] For employment contract related matters, in addition to the general jurisdiction rule of Art. 2
para. 1 LugC, Art. 18 et seq LugC are applicable for defining the possible jurisdiction of Swiss
courts. According to Art. 19 para. 1 LugC, an employer domiciled in a state bound by the convention
may inter alia be sued in the courts of the state where he or she is domiciled.®® Therefore, in all
cases where the employer is domiciled in Switzerland, the jurisdiction of Swiss courts is
established, regardless of where the employee works.3¢ The PIL contains mandatory provisions for
determining the applicable substantive law once the jurisdiction of a Swiss court has been
established: In general, contracts are governed by the law chosen by the parties (Art. 116 para. 1
PIL). In the absence of a choice of law, the law of the state that is most closely connected applies
(Art. 117 para. 1 PIL). For employment contracts, Art. 121 para. 1 PIL specifies that the law of the
state in which the employee habitually performs his or her work is applicable. Thus, in cases where
employment related human rights violations take place abroad, in general, Swiss law would only
be applicable if the respective foreign law provisions collide with the Swiss ordre public (Art. 17
PIL).3"

[31] For non-contractual civil law claims, Art. 5 para. 3 LugC states that a company domiciled in
Switzerland can be sued in a member state in matters relating to tort (additional to the general
jurisdiction rule of Art. 2 LugC) “at the place where the harmful event occurred or may occur”. This
notion has been interpreted by the European Court of Justice and the Swiss Federal Supreme
Court to include both the place where the event giving rise to the harm occurred (“Handlungsort®)
or the place where the harm arose (“Erfolgsort”).2® In addition, regarding civil claims for damages
or restitution that are based on an act giving rise to criminal proceedings, jurisdiction is provided to
the court seized for those proceedings — to the extent that that court has jurisdiction under its own
law to entertain civil proceedings (Art. 5 para. 4 LugC).*°® For defendants not domiciled in a LugC
signatory state, the PIL is applicable. According to Art. 129 PIL, Swiss courts at the place of
establishment of the defendant also have jurisdiction to entertain actions based on tort resulting

3 BGE 135 11l 185 E. 3.3 regarding the territorial scope of the LugC.

35 The question of where a company is domiciled is interpreted autonomously in Art. 60 LugC: For the purposes
of the LugC, a company is domiciled at the place where it has its (a) statutory seat, or (b) central administration,
or (c) principle place of business.

3  Regarding the determination of the competent court see Art. 34 CPC.

87 Seee.g. BGE 11911264 E. 3b and BGE 132 111 389 E. 3. Related to a critical assessment of the non-application
of Art. 17 PIL in BGE 132 Ill 661 see ScHMIDT, pp. 764 et seq; with regard to the imminent risk of ,legal
colonialism* of a broad application of Art. 17 PIL in human rights related cases see SCHWENZER & HOSANG, pp.
289 et seq. Swiss law could also be applicable according to Art. 121 PIL in cases, where an employee — who
habitually works in Switzerland — becomes a victim of human rights violations in the course of short “field
missions” abroad.

38 See ECJ, 1 March 2005, Andrew Owusu, ECLI:EU:C:2005:120, para. 24 et seq; BGE 125 |1l 346, 348.

39 See SCHWENZER & HOSANG, pp. 284 et seq; GEISSER, Ausservertragliche Haftung, p. 229.
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from activities of the establishment. Furthermore, Art. 129 PIL provides for the same grounds of
jurisdiction as Art. 5 para. 3 LugC. Regarding the applicable substantive law, parties may, at any
time after the damage occurred, agree to apply the law of the forum (Art. 132 PIL). If there is no
(retrospective) choice of law by the parties, Art. 133 para. 2 PIL regulates the question as follows:
When the tortfeasor and the injured party do not have a habitual residence in the same state, tort
claims are governed by the law of the state in which the tort was committed. However, if the result
occurred in another state, the law of the latter state applies if the tortfeasor should have foreseen
that the result would occur there.

[32] Applied to the initial question of this study it can be said that the jurisdiction of Swiss courts in
civil law matters is regularly recognised for those cases involving companies domiciled in
Switzerland concerning human rights violations abroad. Whether the company’s involvement is
direct or indirect via their foreign branches is irrelevant. Generally, foreign law will be applicable in
those cases. Exceptions to this rule may apply if contractual claims are combined with a choice of
Swiss law or where collisions with the essence of the Swiss ordre public arise.

[33] A potential jurisdictional lacuna may occur when the foreign subsidiary of a company domiciled
in Switzerland is involved in human rights violations abroad. As mentioned above (para. [16]), the
legal independence of a Swiss parent company from its (foreign) subsidiary is assumed. Therefore,
the establishment of jurisdiction of a Swiss court over the case seems impossible except if a duty
exists. In this context, it is thus important to know at which stage of the proceedings a court checks
whether one of the exemptions to the strict legal separation between a parent company and its
subsidiaries applies (as mentioned above para. [16]).. So far, there is very limited case law on this
issue yet a promising avenue may be seen in the German theory of so called twofold relevant facts
(“Theorie der doppelrelevanten Tatsachen”). This theory was applied by the Swiss Federal
Supreme Court in its decision regarding a lawsuit against the European branch of IBM, which has
its headquarters in the U.S., for IBM’s alleged involvement in human rights violations against
Gypsies (Travellers) during World War 11.4° In its decision, the court held that according to this
theory, contested substantive facts of a case that are essential for the question of jurisdiction and
the question of the applicable law may provisionally be assessed in order for the court to be able
to decide on its jurisdiction. However, the court also stated that such a preliminary assessment
would not preclude the findings on the merits but only express the court’s view, that the case
warranted further examination and was not manifestly ill-founded.** Therefore, jurisdiction of a
Swiss court could potentially be established in cases where the exceptions to the strict legal
distinction of subsidiary and parent company play a role.*? Furthermore, a case of subsidiary
jurisdiction in Switzerland for the behaviour of a foreign subsidiary could be established for cases
where the criteria of a forum necessitatis according to Art. 3 PIL are fulfilled.*3

40 BGE 131 Ill 153.
4l See also SCHWANDER, pp. 524 et seq.

42 See e.g. GEISSER, Ausservertragliche Haftung, pp. 350 et seq. and with regard to handling this question in
cases where the LugC could be applicable see Dasser, Handkommentar LugU, N 4; WEBER & BaiscH, pp. 690
et seq.

43 Cumulatively, the following three conditions must be fulfilled: a) PIL does not provide for jurisdiction in
Switzerland, b) proceedings in a foreign country are impossible or cannot reasonably be required and c) the
case has a sufficient connection to Switzerland; see also SCHWENZER & HOSANG, pp. 285 et seq; BGer
4C.379/2006 (22.05.2007), E. 3.3 et seq.
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1.3.2. Procedural Aspects of Transnational Criminal Law Claims

[34] The principles regarding the jurisdictional reach of the Swiss Criminal Code (CC) are defined
in Art. 3 — 8 CC. As a general rule, the main criterion for establishing Swiss criminal jurisdiction is
the place where the crime was committed. Art. 8 para.1 CC provides that a felony or
misdemeanour is deemed to have been committed at the place a) where the perpetrator commits
it, b) where he or she unlawfully omits to act, or c) where the offence has taken effect. Whether
victims of human rights violations taking place abroad can turn to Swiss courts to hold companies
domiciled in Switzerland accountable based on Art. 102 CC depends on the interpretation of Art. 8
in connection with Art. 102 CC. One view states that Art. 8 CC relates to the place of commission
of the crime itself and not the location of the company with inadequate organisation as required by
Art. 102 CC. According to this view, Swiss courts would not have jurisdiction in cases where the
human rights violation took place abroad. Another view states that in these cases Art. 8 should be
interpreted in the light of Art. 102 CC and that it would accordingly be sufficient if the inadequate
organisation took place in Switzerland in order to establish jurisdiction of Swiss courts.**

[35] Furthermore, Arts. 4 — 7 CC explicitly relate to felonies or misdemeanours committed abroad.
For the purposes of this study, Art. 5 (offences against minors abroad), the subsidiary jurisdiction
clause concerning offences committed abroad that are prosecuted in terms of an international
obligation (Art. 6 CC)* and Art. 7 CC (active and passive personality principles in relation to other
offences committed abroad), in particular, may be relevant to establish criminal jurisdiction in
Switzerland for business-related human rights violations abroad. Whereas Arts. 5 and 6 CC are
limited to specific crimes, Art. 7 CC applies to all felonies and misdemeanours. The active and
passive personality principles in Art. 7 CC establishing jurisdiction apply if the following three
conditions are met: a) the offence in question may also be prosecuted at the place of commission,
b) the perpetrator is in Switzerland and ¢) under Swiss law, extradition is permitted for the offence
concerned. The first condition raises particular questions in the context of this study since the
obligation to sanction refers not only to the crime itself but also to establishing a concept of
corporate criminal liability. Given that the number of countries with corporate criminal liability laws
is rather limited,*® the requirement in Art. 7 para. 1 lit. a CC may constitute a serious barrier to
effective access to remedy in criminal claims related to human rights violations abroad.

[36] The Criminal Code does not answer the question whether Swiss criminal jurisdiction can be
established in the area of corporate criminal liability when human rights violations are committed
abroad by a foreign subsidiary of a company domiciled in Switzerland. Thus, none of the
aforementioned constellations of potential Swiss criminal jurisdiction apply and potential solutions
are currently only the subject of academic debates.*’

44 In favour of the first interpretation see DoNATScCH, Art. 102 N 3. In favour of the second interpretation see,
NIGGLI & GFELLER, , Art. 102 N 430 et seq. See also BGer 6B.7/2014 (21.07.2014), E. 3.

45 Relevant obligations are i. a. the prosecution of the core crimes stated in the Rome-Statute (genocide, crimes
against humanity, war crimes and the crime of aggression), all crimes, that could potentially be committed by
companies; see MEYER, p. 59. Moreover, this subsidiary jurisdiction is the only ground for establishing Swiss
criminal jurisdiction for crimes of an independent foreign subsidiary.

46 Even though there is an “increasing willingness of lawmakers” to introduce systems of corporate criminal
liability (see e.g. PIETH & IVORY, p. 626), these developments mainly take place in developed countries; for an
overview see e.g. SEDDON, p. 69.

47 For an overview on the ongoing academic debate see, NIGGLI & GFELLER, Art. 102 N 423.
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1.4. Practical Barriers to Access Judicial Remediation

[37] The commentary to UNGP 26 names several additional, rather practical barriers to effective
access to judicial remedies of (foreign) victims of business-related human rights violations taking
place abroad: a) costs of bringing claims to a court, b) problems of representation and c) inadequate
options for aggregating claims or enabling representative proceedings (class actions).*® The
existence of these barriers in the Swiss judicial system will be discussed below.

1.4.1. Costs of Bringing Claims to a Court

[38] The costs of bringing a claim to a court in Switzerland may constitute a barrier for effective
access to remedy.*® This is particularly the case for claims based on civil law: The court may
demand that the plaintiff make an advance payment of up to the amount of the expected court costs
(Art. 98 CPC). Similarly, the defendant may also be able to request that the plaintiff be required to
provide security for defendants’ costs [including attorney’s fees] (Art. 99 CPC). Such a security can,
for instance, be requested if the plaintiff has no residence or registered office in Switzerland (Art. 99
para. 1 lit. a CPC). This will most probably affect victims from abroad who seek to gain access to
judicial remedy in Switzerland for business-related human rights violations committed abroad.
Thus, the financial entry barrier to proceedings seems quite high. To illustrate the problem, one
might think of a tort case in which a potential victim claims damages of 100°'000 Swiss Francs
against a company domiciled in Switzerland. According to the official court cost calculator of the
Canton of Zurich, the regular court costs would be 8’750 Swiss Francs and the party cost [the Swiss
term for expenses plus amounts allocable for attorneys’ fees] would be 10'900 Swiss Francs.*°
Consequently, a potential victim from abroad would have to deposit nearly 20°'000 Swiss Francs
before a court would even start to hear the case, since the payment of the advance and security
for party costs is a procedural pre-requisite (Art. 59 para. 2 lit. f CPC). Not included in these costs
are the costs of acquiring the evidence that a party requires or for the legal representation of the
potential victim from abroad. Furthermore, if the plaintiff loses the case, he would have to bear all
court and party costs (106 CPC). The party costs in proceedings against corporations in particular
can be very high.%! Finally, in addition, the Federal Act on Assistance to Victims of Crime only
provides assistance to victims based in Switzerland (Art. 17 para. 1 lit. a).52 A recently proposed

48 For the practical barriers to the right of access to remedy see ZERK, pp. 79 et seq. and SKINNER et al., pp. 47
et seq. The commentary to UNGP 26 further mentions the state prosecutors’ lack of adequate resources,
expertise and support to meet the State’s own obligations to investigate individual and business involvement
in human rights related crimes as a practical barrier to the right to effective access to remedy. With regard to
the judicial system in Switzerland, these limiting factors do not seem to play a relevant role. UNGP
commentary, p. 8.

49 According to Art. 301 para. 1 CrimPC, any person is entitled to report an offence to a criminal justice authority
in writing or orally. Moreover, a person who has suffered either loss or injury has procedural rights in the
proceedings. Reporting a crime does not create any financial obligations at all.

50 The results are based on the official court cost calculator available at: http://www.gerichte-
zh.ch/fileadmin/user_upload/Dokumente/Themen/Allgemeine_Dokumente/Prozesskosten/P_Gebuehrenrech
ner_V.pdf (accessed on 12.03.16).

51 Regarding the question whether the risk of costs in civil proceedings can be seen as a barrier to the access
to courts see MEIER & SCHINDLER, pp. 29 et seq.

52 SR 3125.
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amendment to the CPC would reduce this burden by limiting it to 50% of the expected court costs
(draft Art. 98 CPC).53

[39] Art. 29 para. 3 of the Swiss Constitution alleviates some of these impediments by granting
every person with insufficient means the right to free legal advice and assistance as well as the
right to free legal representation. In order to obtain such legal aid, it is necessary that the case have
a prospect of success and that legal representation seems necessary.>* The applicant must show
that he or she cannot make the required payments for procedural and party costs without using
funds needed to cover his or her basic needs (Art. 117 et seq CPC).5® Nevertheless, if the party
that obtained legal aid is unsuccessful in the proceedings, such party is not relieved from paying
the party costs of the opposing party (Art. 118 para. 3 in combination with Art. 122 para. 1 lit. d
CPC).

1.4.2. Problems of Legal Representation

[40] While it is often argued that the difficulties involved in legal representation are closely linked to
its cost,®® there is little evidence that this correlation causes substantial problems in Switzerland
given that as mentioned above various instruments exist for providing legal aid and representation
and for covering the costs of legal representation.

1.4.3. Inadequate Options to Aggregate Claims and for Representative Proceedings (Class Actions)

[41] Art. 89 CPC allows so-called group actions by associations or organisations of regional or
national importance to assert a claim in their own name for the infringement of personality rights of
their members if their bylaws authorize them to safeguard the interests of certain groups of
individuals.5” Similar regulations of representative action can be found in Art. 7 GEA as well as
other special laws.?® The focus of such representative actions is limited in its aims: according to
Art. 89 para. 2 CPC, organisations may petition the court to prohibit an imminent violation, to put
an end to an ongoing violation or to establish the unlawful character of a violation if the latter
continues to have a disturbing effect. However, the currently available representative actions in
Switzerland may only result in a court declaration that a specific action is unlawful or that a violation
exists. Victims could then use these decisions as declaratory judgments, but would still need to
enter individual claims.

[42] Nevertheless, these group actions should not be mistaken for class actions. With class actions,
factual issues are clarified uniformly and decisions are binding for all parties that are members of
the class as certified by the court; they are especially attractive for claimants since they have the

53 Draft by the Federal Council of 02.03.2018, available at https://www.bj.admin.ch/dam/data/bj/staat/
gesetzgebung/aenderung-zpo/vorentw-d.pdf (accessed on 30.05.2018).

54 For further details see, STEINMANN, N 63 et seq.

5% Similar regulations apply in cases where a private party files a private law claim base on a criminal offence in
criminal proceedings (Art. 136 CrimPC).

5%  See e.g. SKINNER et al., pp. 6 et seq.
57 See e.g. Wyss, N 37 et seq; DomEJ, pp. 421 et seq.

58 See e.g. Art. 56 Law on Trade Mark Protection (SR 232.11) as well as Art. 10 para. 2 lit. a and b UCA (SR
241) for Professional and Economic Associations or consumer protection organizations of national and
regional importance.
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effect of a shared burden of costs. Furthermore, they have certain ex ante effects on companies in
order to avoid future infringements.>® Within the Swiss legal system, no procedural instrument
similar to class actions (as they are generally known in common law jurisdictions) exists.®° Currently
under Swiss law, the only chance of several aggrieved parties having the opportunity to jointly file
a lawsuit for a positive performance is either to request a voluntary joinder of their cases according
to Art. 71 CPC or to combine claims against the same party according to Art. 90 CPC. However,
both procedural avenues have certain shortcomings: a voluntary joinder of parties is excluded if
the individual cases are subject to different types of procedures (Art. 71 para. 2 CPC). In addition,
they are generally quite costly since each of the joint parties may proceed independently of the
others. Regarding the objective combination of actions, it remains unclear whether potential victims
could assign their individual legal claims to an interest group (e.g. to a NGO) that would be able to
assert these claims on their behalf.5*

[43] In 2013, the Federal Council published a report on representative proceedings and discussed
advantages and disadvantages of strengthening representative proceedings in the Swiss legal
system.®? One of the report’'s main findings is that the existing possibilities are insufficient to tackle
mass claims and that there is a need to optimise and strengthen the existing mechanisms.%3
Potential countermeasures discussed in the report are new rules regarding costs in collective
cases, the expansion of the scope of representative actions by organisations and associations
towards integrating the option of individual damage claims, and the introduction of new instruments
such as test cases or opt-in class actions.®* A recently proposed amendment to the CPC would
introduce several of the proposed measures. It would make it possible for organisations to claim
for damages in a representative action and introduce the possibility of class conciliation
proceedings and agreements (Gruppenvergleich) which a court can declare binding for everyone
who is concerned by the violation.5®

2. Non-judicial Remedies

2.1. Introduction

[44] According to the UN Guiding Principles, states’ obligations to provide effective remedies is not
limited to judicial remedies but includes appropriate non-judicial grievance mechanisms as part of

% Regarding the potential taming effect of class actions in relation to future infringements by corporate actors,
see PERUCCHI, p. 492. he argumentation of the basic function of class actions by the U.S. Supreme Court:
“The aggregation of individual claims in the context of a class wide suit is an evolutionary response to the
existence of injuries unremedied by the regulatory action of government” is instructive, see Deposite Guar.
Nat’l Bank v Roper, 445 U.S. 326, p. 339 (1980).

60 See e.g. CORAPI, pp. 193 et seq.

61 See critically DomEJ, pp. 429 et seq; affirmative Federal Council, Kollektiver Rechtsschutz, p. 16.
62 See Federal Council, Kollektiver Rechtsschutz.

63 See Federal Council, Kollektiver Rechtsschutz, pp. 2 et seq.

64 See Federal Council, Kollektiver Rechtsschutz, pp. 56 et seq; Wyss, N 62 et seq.

8  Federal Council, Erlauternder Bericht vom 02.03.2018 zur Anderung der Zivilprozessordnung (Verbesserung
der Praxistauglichkeit und der Rechtsdurchsetzung), p. 17 and Vorentwurf, Art. 89a and 352a et seq, both
available at https://www.bj.admin.ch/bj/de/home/aktuell/news/2018/ref _2018-03-02.html (accessed on
28.05.2018).
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a comprehensive state-based system for the remedy of business-related human rights abuse.®® In
addition, states should consider ways to facilitate access to effective non state-based grievance
mechanisms.6” In the following section, an overview of state-based, non-judicial remedy
mechanisms in Switzerland and their potential role in addressing business-related human rights
violations will be given.

2.2. National Contact Point in Switzerland

[45] As a member state of the OECD, Switzerland is bound by the OECD Guidelines for
Multinational Enterprises. The Guidelines require states to establish a specific body, the National
Contact Point (NCP). Apart from promotional activities to further the effectiveness of the Guidelines,
the NCP serves as a forum for the settlement of disputes (referred to as “instances” in the
Guidelines). In this role, NCP should contribute in an impartial, predictable and fair manner to the
resolution of issues that arise from the alleged non-observance of the Guidelines in specific
instances by companies.®® When fulfilling their tasks, NCP must comply with the four key criteria of
visibility, accessibility, transparency and accountability to further the objective of functional
equivalence.®®

[46] Adhering governments have considerable discretion when it comes to the organization of their
NCP.” According to the Guidelines, they should provide their NCP with sufficient human and
financial resources that they can effectively fulfil their responsibilities.” In Switzerland, the NCP is
part of the International Investment and Multinational Enterprises Unit of the Foreign Economic
Affairs Directorate, located in the State Secretariat for Economic Affairs (SECO) within the Federal
Department of Economic Affairs, Education and Research (EAER).”?> Whenever a specific instance
is raised with the Swiss NCP, an internal ad hoc working group is formed in order to support the
NCP in addressing the issue. The composition of the ad hoc working group depends on the issue
at stake. It may include representatives from other relevant government agencies who can
contribute their expertise in a specific matter.”® The Secretariat of the Swiss NCP has one full time

66 UNGP 27; UNGP commentary, p. 30.
67 UNGP 28, UNGP commentary, p. 31.
68 OECD, Guidelines 2011, p. 68, I.1.

69 OECD, Guidelines 2011, p. 71, I.

0 OECD, Guidelines 2011, p. 72, A. 2; OECD, Annual Report 2016, p. 39 f.; OECD Annual Report 2015, pp. 39
et seq. Six different forms of organisation exist: (1) Monoagency: The NCP is composed of one or more
representatives of a single Ministry. (2) The Monoagency ‘plus’: The NCP secretariat is located in one Ministry
but other Minisitries or stakeholders are involved in the work of the NCP on an advisory basis. The U.S. NCP
has the monoagency plus structure. (3) Interagency: The NCP is composed of representatives of two or more
Ministries. NCPs with an interagency structure include e.g. Canada, Germany, Switzerland and the UK; (4)
Tripartite: The NCP is composed of representatives of one or more Ministries, business associations, and
trade unions. An example is the French NCP; (5) Quadripartite: The NCP is composed of representatives of
one or more Ministries, business associations, trade unions, and NGOs. Examples are Finland and the Czech
Republic; (6) Independent Agency: The NCP is generally composed of independent experts connected to a
Ministry and usually benefiting from Secretariat staff within the Ministry. Denmark, Norway and the
Netherlands follow this model.

L OECD, Guidelines 2011, p. 68, I. 4.
2 See SECO, Procedural Rules NCP 2014, p. 2.

73 See SECO, Procedural Rules NCP 2014, p. 2: “e.g. SECO/Labour Directorate for issues relating to
international labour, FDFA/Human Security Section for issues relating to human rights, FDF/SIF for tax-related
issues, FDFA/Directorate of Political Affairs, Sectoral Foreign Policies Division for corruption, environment and
tax issues, FDFA/Swiss Agency for Development and Co-operation for development-related issues®.
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and two part-time staff members. A fourth person may contribute to the handling of specific

instances in times of high workload. The NCP receives an annual budget specifically allocated to
it.”4

[47]1 The Swiss NCP is supported by an advisory body consisting of 14 representatives from
different stakeholder groups, i.e. academia, NGOs, workers, employers and business
associations.” It was created to advise and assist the NCP on its strategic orientation as well as
on the application of the Guidelines and its procedural guidelines. The advisory body is not directly
involved in handling specific instances and does in principal not function as an oversight body.
Some activities of the Advisory Board may, however, have characteristics of the functions of an
oversight body.”®

[48] The manner by which NCP assess specific instances is as different and varied as their
structures and composition. When dealing with specific instances NCP have significantly different
conceptions of their roles and powers.”” The Swiss NCP assumes the role of a mediator, promoting
a dialogue between the parties in order to find a solution to the dispute. In cases where mediation
fails, the NCP may — but does not have to — issue a statement on whether the company concerned
violated the Guidelines.”® While this approach has been welcomed by different stakeholders and
successfully applied by other NCP, the Swiss NCP has not yet been in a position to issue such a
statement.”

[49] According to the Guidelines, the assessment of specific instances by NCP is divided into three
phases:

e Initial assessment: determines if the issues raised merit further examination.

e Offer of good offices by the NCP: to facilitate access to consensual and non-adversarial
means to resolve the issues.

e Conclusion: statements or recommendations.&°

[50] In addition, if the NCP make recommendations to the parties involved, the NCP may, if
appropriate, follow-up with the parties on their response to these recommendations.?!

[51] The Swiss NCP acts in accordance with the procedural rules adopted by the SECO. These
rules were significantly altered and drafted in a more transparent manner in 2014.82 After receipt of

74 See OECD, NCP Peer Reviews: Switzerland, p. 16; OECD, Annual Report Swiss NCP 2016, pp. 7 et seq.

5 See Art. 7 of the Ordinance on the Organisation of the National Contact Point for the OECD Guidelines for
Multinational Enterprises and its Advisory Board (SR 946.15).

6 See SECO, Annual Report NCP 2015, p. 5; OECD, Annual Report Swiss NCP 2016, p. 8: The advisory board
was for instance closely involved in the update of the NCP’s written procedural guidance and requested
specific amendments.

7 See KAUFMANN et al., Baseline Study, p. 62; OCHOA SANCHEZ, p. 106 f.
8 See SECO, Procedural Rules NCP 2014, p. 2; KAUFMANN et al., Baseline Study, p. 62.

7 An overview of all specific instances can be found at the NCP website: http://tiny.uzh.ch/Gq (accessed on
15.08.2017).

80  OECD Guidelines 2011, pp. 82 et seq, paras. 25-37.
81 OECD Guidelines 2011, p. 85, para. 36.

82 Changes concerned the following: the report on the initial assessment is no longer confidential, but instead
must be published on the NCP website; the final statement must include a summary of the reasons why no
agreement was reached; the possibility to envisage specific follow-up activities or to provide financial
assistance in exceptional cases (e.g. for translation or travelling costs) is explicitly mentioned in the guidelines;
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a violation report, the NCP sends a written confirmation of its receipt of the submission and notifies
the company concerned within ten working days. The company is then given the opportunity to
comment on the submission.®® In its initial assessment, the NCP determines whether the request
is admissible and whether the NCP will provide its services. For this purpose, the Swiss NCP
ascertains the following: the identity and interests of the complainant, whether it has jurisdiction
over the submission, whether the matter falls under the Guidelines’ scope of application and was
raised in good faith, and whether a violation of the Guidelines is sufficiently substantiated.®* Both
individuals and interest groups, including non-governmental organisations, may report an alleged
violation of the OECD Guidelines by a company to the Swiss NCP. However, in order for the Swiss
NCP to exercise its jurisdiction, the company must be domiciled or have its headquarters in
Switzerland or the alleged violation of the Guidelines must have occurred in Switzerland.®
Furthermore, the NCP has to ensure that an admission of the case would not have any adverse
consequences to the parties of possible parallel procedures. Finally, the NCP prepares and
publishes a written report on its website, indicating whether it will accept the case, and explaining
the bases of its decision. In its decision, the NCP also expressly states that this decision implies
neither a conclusive assessment of the issues raised nor a breach of the OECD Guidelines.

[52] If the Swiss NCP concludes that the inquiry does not justify a closer examination, it publishes
an explanation and a summary of the main reasons for its negative decision on its website.
However, if the NCP accepts the submission, it assists the parties in resolving the questions raised.
With the consent of the parties, the NCP may initiate a dispute resolution procedure which it can
manage itself or, if the procedure is mediation, it can engage a (external) mediator. The purpose
of the procedure is to offer a neutral discussion platform to clarify the various interests of the parties,
find common methods of resolution, and reach an agreement between them. The discussions are
voluntary, confidential and normally take place at the premises of the NCP in Switzerland. If one
party does, or both of them do, not respect the confidentiality requirement, the Swiss NCP reserves
the right to stop the proceedings. Financial assistance to the parties involved will only be provided
by the NCP in well-founded exceptional cases and in its own discretion.8”

[53] The result of the dispute resolution procedure is published in a final statement on the website
of the Swiss NCP and included in the Annual Report on the OECD Guidelines for Multinational
Enterprises published by the OECD. The parties involved in a specific instance may decide which
information on the discussions and the agreement should be included in the final statement.®® The
NCP also publishes the names of the parties involved, unless there is good reason not to do so.

[54] In the event that there is no agreement, or if a party is not willing to participate in the
proceedings, the final statement will include a summary of the reasons why no agreement was
reached. This final statement will also be published. Moreover, it can include recommendations for
the implementation of the Guidelines. A finding as to whether or not the concerned company has

the guidelines foresee the distribution of a feedback-questionnaire to the involved parties in order to assess
its work and to receive suggestions for improvement.

8 See SECO, Procedural Rules NCP 2014, p. 3.

8  See SECO, Procedural Rules NCP 2014, p. 3.

8 http://www.seco.admin.ch/themen/00513/00527/02584/index.html?lang=en (accessed on 04.03.16).
8  See SECO, Procedural Rules NCP 2014, p. 4.

87 See SECO, Procedural Rules NCP 2014, pp. 4 et seq.

88  See SECO, Procedural Rules NCP 2014, pp. 4 et seq; OECD, Guidelines 2011, p. 73, 3 lit. b.

31


http://www.seco.admin.ch/themen/00513/00527/02584/index.html?lang=en

Access to Remedy

violated the Guidelines can but need not be included. Furthermore, if the parties agree, the Swiss
NCP can envisage specific follow-up activities.8?

[55] On conclusion of the proceedings, the Swiss NCP distributes a feedback-questionnaire to the
parties involved in order to assess its work and to receive suggestions for improvement.®°

[56] Other important developments include the first peer review of the Swiss NCP concluded in
March 2017, a recently publishedsurvey of enterprises in order to assess their awareness of the
OECD-Guidelines and the NCP, different promotional activities of the Swiss NCP as well as the
current debates on the applicability of the OECD-Guidelines to entities such as NGOs or
international sports organisations.%!

[57] In assessing the policies and practices of the Swiss NCP in the light of the effectiveness criteria
of the UNGP (UNGP 31) and the OECD-Guidelines®? the following becomes evident: the Swiss
NCP has a comprehensive internet page providing information about the Guidelines and the
functioning of the NCP. The website is regularly updated and can be consulted in the three official
languages of Switzerland (French, German and Italian) as well as in English. This also applies for
the procedural guidelines.®® Furthermore, the Swiss NCP may provide financial assistance for
translation or travelling costs and is open for general or specific questions and issues.®* However,
this option has not yet been applied. The Swiss NCP publishes all statements, be it the report on
the initial assessment or the final statement and consequently uploads its annual reports on its
website. All of this can be rated positively with regard to the core criteria of visibility, accessibility
and transparency.®® The clear and transparent procedural guidelines add substantially to the
predictability of the procedures before the Swiss NCP. The distribution of a flyer to multinational
companies and other stakeholders (e.g. Swiss embassies abroad) summarising the OECD
Guidelines as well as the functioning of the Swiss NCP and other promotional activities helps to
make the Swiss NCP visible for external parties.®® The recommendations of the recent peer review
for which the Swiss NCP volunteered which focus on further clarifying the roles of the different
actors — ad hoc working groups and advisory board — together with the feedback-questionnaire
could contribute to further improving the NCP’s practices and policies.®”

8  See SECO, Procedural Rules NCP 2014, pp. 4 et seq.
%  See SECO, Procedural Rules NCP 2014, p. 5.

91 See OECD, NCP Peer Reviews: Switzerland, pp. 17 et seq; H. Winistorfer et al., Bedeutung und Stellenwert
der OECD Leitsatze fir multinationale Unternehmen in der Schweiz, available at:
https://www.seco.admin.ch/dam/seco/en/dokumente/Aussenwirtschaft/Wirtschaftsbeziehungen/NKP/Studie_
Bedeutung_OECD_Leits%C3%A4tze CH.pdf.download.pdf/Bedeutung_und_Stellenwert_der_OECD-
Leitsaetze_f%C3%BCr_Unternehmen_in_der_Sch....pdf (accessed on 28.05.2018); SECO, Annual Report
2015/2016, pp. 1 et seq; see OECD, Annual Report Swiss NCP 2016, pp. 15 et seq.

92 See OECD, Guidelines 2011, p. 79.

9% OECD, Annual Report Swiss NCP 2016, p. 8.

9 See SECO, Procedural Rules NCP 2014, pp. 4 et seq.

9%  See SECO, Annual Report 2013/2014, p. 2; OECD, Core Template for Voluntary Peer Reviews of NCP, p. 17.

9%  See OECD, NCP Peer Reviews: Switzerland, pp. 17 et seq; OECD, Core Template for Voluntary Peer Reviews
of NCP, p. 17.

97 See OECD, NCP Peer Reviews: Switzerland; UNGP 31, lit. g. With the agreement of SECO, the Swiss Agency
for Development and Cooperation (SDC) supports the OECD Action Plan to Strengthen National Contact
Points through peer reviews and capacity-building activities operationally and financially.
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2.3. National Human Rights Institution

[58] The Commentary to the UNGP mentions that National Human Rights Institutions (NHRI) might
play a particularly important role for the implementation of the third pillar: NHRI can introduce state-
based, non-judicial grievance mechanisms and consider individual complaints in concrete cases of
human rights violations, when mandated by law to do so. However, the Commentary also states
that NHRI should both comply with the Paris Principles and meet the criteria set out in UNGP 31,
in order to guarantee their effectiveness.*®

[59] Switzerland does not have a national human rights institution, as requested by the Paris
Principles.®® In 2009 the Swiss Centre of Expertise in Human Rights, a university-network, was
launched by the Federal Government as a pilot project for a potential future NHRI. Based on its
positive evaluation, in June 2016, the Federal Council decided to establish a NHRI for Switzerland,
built on the existing set-up. A consultation draft was submitted in summer 2017. In the draft
legislation proposed, no individual complaint mechanism is foreseen for the NHRI.1°° Meanwhile,
the mandate of the Swiss Centre of Expertise for Human Rights has been extended until the
establishment of a successor institution or for a maximum of five years, i.e. until 2020
respectively.®! In sum, Switzerland does not currently provide any form of NHRI with a complaint
or consultation mechanism for victims of business-related human rights abuses. Consequently,
there is no Swiss NHRI that would fall within the scope of this study.

2.4.  Ombudspersons

[60] While the Commentary to the UNGP does not define the notion of ombudsperson,°? this study
follows a broad understanding of an ombudsperson as an “independent and objective investigator
of complaints filed by individuals” who reviews the complaint, “determines whether the complaint is
justified and makes recommendations [...] to resolve the problem”.1% The topic of this study is
therefore ombudspersons who fulfil the function of a public or official body*®* and are able to receive
complaints concerning matters of individual and/or collective concern.

[61] In Switzerland, there are several relevant public authorities with ombudspersons’ functions.
This section briefly introduces their main features with a particular focus on their potential role in
disputes regarding business-related human rights abuses in an international context. The scope of
this study is limited to ombudspersons at the federal level.

%  UNGP commentary, pp. 6 and 30.
% UNGA, Paris Principles 1993.

100 Draft bill on funding for national human rights institution issued for consultation, published on 28 June 2017,
available in German and French at: https://www.admin.ch/gov/en/start/documentation/media-releases.msg-
id-67310.html (accessed on 24.09.2017).

101 Press release by the Federal Council, 29 June 2016, available at: https://www.admin.ch/gov/en/start/
documentation/media-releases.msg-id-62431.html (accessed on 15.08.2017).

102 UNGP commentary, p. 28; for a classical definition of an ombudsperson see Ombudsman Committee,
International Bar Association Resolution, Vancouver 1974, as cited in RelF, p. 3.

103 FIDH, Guide, p. 432.
104 For the distinction between public and private ombudsperson see Haas J., pp. 88 et seq.
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2.4.1. Ombudsperson Offices Receiving Individual Complaints

[62] Several ombudsperson offices have been established in the context of concessions for public
services. This includes first the Ombudscom, a conciliation board for telecommunication services
established as a private foundation, which was assigned with this task based on Art. 12c of the
Telecommunications Act (TCA).2%® It is responsible for disputes between individual customers and
providers of telecommunications or value-added services; it can however not issue binding
decisions for the parties and does not prevent civil actions in court.1% Participation in the procedure
is mandatory for all providers of telecommunication or value-added services.'” A similar body with
a similar mandate exits for postal services, the OmbudPostcom, an institution of the Federal Postal
Services Commission.108

[63] Every customer of a company providing telecommunication, value-added or postal services
can submit an application for arbitration either to the Ombudscom or to the OmbudPostcom. While
the rules of procedure of the OmbudPostcom explicitly limit its jurisdiction to companies registered
in Switzerland (but not to activities in Switzerland),%® there is no similar restriction for the
Ombudscom.*® The nature of disputes to be brought to the two ombudsperson offices are not
specified. The question thus arises whether customers could ask the two bodies for conciliation in
disputes regarding human rights infringements of telecommunication or postal companies. This
could concern in particular the right to freedom of expression or privacy rights.*!

[64] The Independent Complaints Authority for Radio and Television (Unabhangige Beschwerdein-
stanz fur Radio und Fernsehen, ICA) is the federal authority in charge of assessing complaints
about radio and television programmes broadcasted in Switzerland. It examines whether
programmes of private (or public) broadcasters have violated national or international law or
whether there has been an unlawful refusal of the right to appear on a programme.*'? According to
the Federal Act on Radio and Television (RTVA), “programmes must respect fundamental
rights”.*13 The ICA can issue binding decisions, which can be appealed to the Federal Supreme
Court;**4 thus it does not represent an ombudsperson according to the definition adopted by this
study. Nevertheless, it is of relevance because before bringing a complaint to the ICA, it is
necessary to address the ombudsperson mechanism in place for each language region within 20

105 SR 784.10.
106 Art. 12c para. 3 TCA; Art. 46 para. 1 Ordinance on Telecommunications Services (OTS; SR 784.101.1).
107 See Art. 47 para. 1 OTS.

108 See Art. 65-72 Postal Ordinance (SR 783.01). Also the Federal Electricity Commission (EICom) can be
mentioned, which is responsible for the independent national energy regulation. It is not however of particular
relevance for the question of access to remedy for individuals, but rather for service providers. Furthermore,
several private ombudsperson have been established, for example the Ombudsperson of the Swiss Travel
Industry, the Ombudsperson of Private Insurance and of Suva and the Swiss Banking Ombudsperson.

109 Rules on Procedure of Ombud-Postcom (entry into force on 15 October 2013), para. 2, available at:
http://www.ombud-postcom.ch/fileadmin/user_upload/dateien/ombud-postcom_verfahrensreglement_de.pdf
(accessed on 17.03.16).

110 Rules on Procedure and Fees of Ombudscom (entry into force 1 July 2013) , Art. 2, available at:
https://de.ombudscom.ch/verfahrens-und-gebuhrenreglement/ (accessed on 17.03.16).

111 See for example the TELECOMMUNICATIONS INDUSTRY DIALOGUE, p. 1: “a group of telecommunications operators
and vendors who jointly address freedom of expression and privacy rights in the telecommunications sector
in the context of the UN Guiding Principles on Business and Human Rights”.

112 Art. 38 para. 2 of the Federal Act on Radio and Television (SR 784.40).
113 Art. 4 para. 1 RTVA.
114 Art. 99 RTVA.
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days after the broadcasting of the programme in question.*> The ombudsperson service is, in
principle, free of charge and has no power to issue decisions or directives, but instead mediates
between the parties.''® Complaints may only be lodged by persons with Swiss citizenship or with a
permanent or temporary residence permit'l’ against programmes which fall under Swiss
jurisdiction according to the European Convention on Transfrontier Television.*® The ICA thus
does not provide access to remedy for potential victims of human rights infringements by television
and radio companies in an extraterritorial context.

[65] Regarding salary and working conditions, the measures accompanying the Bilateral
Agreement on the Free Movement of Persons (FMP) between Switzerland and the European Union
oblige the Federal Government as well as the cantons to appoint so-called tripartite commissions.
These commissions find their legal basis in Art. 360b of the Code of Obligations (CO).'® They
consist of an equal number of employers’ and employees’ representatives in addition to
representatives of the state and they are responsible for the supervision of the labour market.*?°
As such, if the tripartite commission is notified or observes violations of the applicable standards,
in particular abusive wage practices,?! it tries to find a solution with the respective employer. If this
is not possible within two months, the commission can petition the competent authority to issue a
binding measure. Everybody can notify a tripartite commission of irregularities.?? Yet, only disputes
to which Swiss labour law is applicable may be brought before the tripartite commission. This
excludes most employees of Swiss companies abroad, as the law of the host state will apply to the
respective labour contracts.'?

[66] Lastly, the International Code of Conduct Association (ICoCA), responsible for the promotion,
government and oversight of the implementation of the International Code of Conduct for Private
Security Service Providers (ICoC) must be mentioned. Switzerland is one of six countries, which
are members to the ICOCA and implemented its obligations by enacting the Federal Act on Private
Security Services provided Abroad (PSSA)'?4 as well as the Ordinance on Private Security Services
provided Abroad (OPSA).1?° This legislation requires any company, which intends to provide private
security services abroad from Switzerland or any other activity mentioned in Art. 2 para. 1 PSSA to
declare specific information to the competent authorities before taking up its activities (Art. 10
PSSA). While the law does not provide for specific judicial remedy mechanisms for victims of
human rights violations committed by private security service providers abroad, a non-judicial

115 Art. 91 and 92 RTVA.
116 Art. 93 RTVA.
17 Art. 94 para. 3 RTVA.

118 See Art. 5 para. 3 and 4 of the European Convention on Transfrontier Television (SR 0.784.405); Art. 2 lit. e
RTVA.

119 See also Art. 7 para. 1 lit. b of the Federal Act on the accompanying measures for employees seconded to
Switzerland from other countries and on the control of minimum salaries in regular working contracts (SR
823.20).

120 SeeTIEFENTHAL, pp. 109 et seq; Art. 10 et seq. of the Ordinance on the employees sent to Switzerland (SR
823.201).

121 See Art. 360a para. 1 CO.

122 \/|SCHER & ALBRECHT, Art. 360b CO, N 5.

123 For the question of which law applies, see N [21] et seq.
124 SR 935.41.

125 SR 935.411.
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complaint mechanism has been developed under the auspices of the ICOCA and was adopted in
September 2016.1%6

2.4.2. Ombudspersons Receiving Complaints of Collective Nature

[67] Apart from these classical ombudsperson offices, which can receive individual complaints, it
appears necessary to briefly present two ombudspersons responsible for matters concerning a
large number of people.

[68] In the context of data protection, the Federal Data Protection and Information Commissioner
(Eidgenossischer Datenschutz- und Offentlichkeitsbeauftragter, FDPIC) plays an important role.
She or he is independent and not subject to directives by the government. The FDPIC is not only
responsible for monitoring the compliance of federal public authorities with the Federal Data
Protection Act (FADP),'?” but also for the compliance of private actors. A central aspect of this role
is the prevention and remedy of unjustified personality infringements by the private sector.?®
Consequently, the FDPIC has the competence to investigate cases in detail on his own initiative or
at the request of a third party. He or she may, for instance, recommend that a method of data
processing be changed or stopped. Although the FDPIC’s recommendations are not binding, he or
she can refer the matter to the Federal Administrative Court for a decision, if the company does not
comply with the recommendations. The FDPIC also has the right to appeal the decision.?°

[69] While the FDPIC offers advice to the public,’*° the Federal Data Protection Act does not
provide him or her with the right to make recommendations on complaints concerning a specific
individual situation.*®! As a result, the FDPIC can only offer access to remedy when private actors’
data processing affects privacy rights of a large number of persons. For matters with an
international dimension, namely cross-border disclosure of personal data, Art. 6 FADP states that
“[plersonal data may not be disclosed abroad if the privacy of the data subjects would be seriously
endangered thereby, in particular due to the absence of legislation that guarantees adequate
protection”.!3? In its explanations to this provision, the Federal Council explicitly mentions
information to foreign states about foreigners living in Switzerland, when the respective government
does not respect human rights.*32 The FDPIC was confronted with such cross-border disclosure of
data when several banks transmitted data about their employees to U.S. authorities. In reaction,
he issued recommendations, in particular of a procedural nature, for better respecting the privacy
rights of the employees concerned.***

126 The so-called Art. 13 procedure; see https://icoca.ch/en/complaints (accessed on 09.04.2017).

127 For data processing of cantonal and communal authorities, the communal and cantonal data protection officers
are responsible.

128 See Art. 12 and 13 of the Federal Act on Data Protection (SR 235.1); Art. 28 et seq. CC.

129 Art. 29 FADP; see e.g. the decision of the Federal Tribunal on Google Street View v the Federal Data
Protection and Information Commissioner (BGE 138 Il 346).

130 See http://www.edoeb.admin.ch/org/00926/index.html?lang=en (accessed on 17.03.16).
131 For an overview of the rights of individual under the FADP see EPINEY et al. , pp. 55 et seq.
132 See also ibid., pp. 33 et seq.

133 See Federal Council, Message FADP, p. 451.

134 See recommendations of the FDPIC to several banks, issued on 15 October 2012, available at:
http://www.edoeb.admin.ch/datenschutz/00628/00663/index.html?lang=de (accessed on 17.03.16); for
further decisions regarding the data transmission to foreign authorities see BGE 141 11l 119 as well as the
decision of the Supreme Court of Zurich, LB130059-O/U (28.02.2014).
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[70] The federal Price Supervisor (Preisiiberwacher) has an important function in the area of access
to goods and services provided by the private sector.'3> He or she is responsible for preventing or
eliminating abusive increase or maintenance of prices of goods and services, including credits,
caused by the strong market position of the provider.'3¢ The mandate does not include measures
concerning salaries or other matters of employment relations.*3” According to Art. 7 of the Price
Supervision Act (PSA), individuals can notify the Price Supervisor if they suspect that a price is
abusive. When an abuse is detected, he or she tries to find an amicable settlement; if this is not
possible he can order a price reduction or refuse the authorisation of an increase.'*® The Price
Supervisor's competence goes thus beyond making recommendations. Moreover, his or her
decision can then be appealed to the Swiss Federal Administrative Court and afterwards to the
Swiss Federal Supreme Court, but only by directly affected parties or consumer organizations of
national or regional significance.3°

[71] According to the explanations of the Federal Council, the mandate of the Price Supervisor
covers companies registered in Switzerland and foreign companies with activities within the
country. It does not however include corporate activities outside the territory of Switzerland, even
if the company is registered here.'*° Although its practice includes international companies as well,
such as DHL,'* it is limited to the Swiss territory. The Price Supervisor does not therefore dispose
of any influence on the price policies of Swiss companies abroad, for example pharmaceutical
companies playing an important role in the debate on access to medicine.#?

2.5. Arbitration and Conciliation Bodies

[72] It must be noted that the Civil Procedure Code (CPC) foresees as a rule that “[l]itigation shall
be preceded by an attempt at conciliation before a conciliation authority”.242 The responsible bodies
are established by the cantons, which dispose of organisational autonomy.'#* Presenting the
different cantonal arbitration bodies would go beyond the scope of this study; the following section
focuses on the federal level, where only one relevant institution in the area of labour rights could
be identified.

[73] The Board of Conciliation for the Settlement of Collective Work-Related Disputes
(Eidgendssische Einigungsstelle zur Beilegung kollektiver Arbeitsstreitigkeiten) is an ad hoc body
established by the Federal Department of Economic Affairs, Education and Research in cases of
employment related disputes between employer and employee organizations, which concern more

135 |t should be noted that the Price Supervisor is also competent to supervise public prices, however this falls
outside of the scope of this study.

136 See the Federal Council, Message PSA, p. 766.
137 See Art. 1 PSA (SR 942.20).

138 Art. 9 and 10 PSA.

139 Art. 20 and 21 PSA.

140 See Federal Council, Message PSA, p. 782.

141 See the amicable settlement with regard to customs charges between DHL Express (Schweiz) AG and Price
Supervisor, 01.08.2014, available at: https://www.preisueberwacher.admin.ch/dam/pue/de/dokumente/er/
einvernehmliche_regelungmitderdhlexpressschweizag.pdf.download.pdf/einvernehmliche_regelungmitderdh
lexpressschweizag.pdf (accessed on 17.03.16).

142 See, in this regard, Report of the Special Rapporteur, Physical and Mental Health, pp. 6 et seq.
143 Art. 197 CPC. Exceptions to this rule are listed in Art. 198 CPC.
144 HONEGGER, para. 11.
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than one Canton.'#®> The Conciliation Board becomes active only upon request of one party when
all attempts at reconciliation through direct negotiations between the parties have failed and if there
is no other conciliation mechanism available according to the applicable collective agreement.4
Neither the legal basis for the Board nor the corresponding message of the Federal Council
mentions collective labour disputes within an international context.'#’ Considering the intent and
purpose of the law, it seems feasible to conclude that the Board’s jurisdiction is limited to disputes
where Swiss law is applicable.

[74] Since 2014, disputes regarding redundancy plans, i.e. “an agreement in which an employer
and employees set out measures to avoid redundancies or to reduce their numbers and mitigate
their effects”,14® must be settled in an arbitration mechanism if negotiations fail. The chosen tribunal
will then issue a binding decision.*® This compulsory arbitration mechanism may take place with a
private or public arbitration body, according to the parties’ agreement. It is, however, linked to the
mandatory redundancy scheme. The scheme applies to Swiss employers who normally employ at
least 250 employees and intend to make at least 30 employees redundant within 30 days for
reasons that have no connection with their persons.%°

2.6. Consultation Bodies

[75] The bodies discussed in this section do not offer a complaint mechanism, but do offer
consultation services for victims.15!

[76] The Federal Commission against Racism (Eidgendssische Kommission gegen Rassismus,
FCR), an extra-parliamentary commission established by the Federal Council in order to implement
the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD),*52
offers inter alia consultation services for victims of racial discrimination. It decides after a first
internal analysis together with the concerned person, whether the case needs to be passed on to
a private consultation body or to a cantonal or municipal ombudsperson.t53

145 Art. 1 para. 1 of the Federal Act on the Board of Conciliation for the Settlement of Collective Work-Related
Disputes (SR 821.42).

146 Art. 1 para. 3 of the Federal Act on the Board of Conciliation for the Settlement of Collective Work-Related
Disputes.

147 Federal Council, Message Collective Work-Related Disputes.

148 Art. 335h para. 1 CO.

149 See Art. 335j CO.

150 Art. 335i CO.

151 The following bodies, which could be of relevance in the field of business and human rights, offer no form of
complaint or consultation for individuals: the Supervisory Commission Professional Pension; the Swiss
Financial Market Supervisory Authority (FINMA); the Federal Commission for General Services and
Fundamental Issues (Eidgenéssische Kommission fur allgemeine Leistungen und Grundsatzfragen); the
Federal Commission on Vaccination; the Federal Commission on Tobacco Prevention; the Federal
Commission on Food Safety; the Expert Commission on Genetic Test with Humans; the Federal Consumer
Affairs Commission; the Federal Expert Commission on Biosecurity; the Federal Commission for Air Hygiene.

152 See the order of appointment of the Federal Commission against Racism, 25. November 2015, available at:
http://www.ekr.admin.ch/pdf/Einsetzungsverfugung_EKR_2015.pdf (accessed on 17.03.16).

153 See http://www.ekr.admin.ch/dienstleistungen/d259.html (accessed on 17.3.16). Such public ombudspersons

exist in the cantons Baselland (Basle-Country), Basel-Stadt (Basle-City), Waadt (Vaud), Zug and Zurich as
well as in the cities of Bern, Rapperswil-Jona, St. Gallen (St. Gall), Winterthur and Zurich.
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[77] Similarly, the Federal Bureau for Equality of People with Disabilities (Eidgenéssisches Blro fur
die Gleichstellung von Menschen mit Behinderungen, FBED) does not offer consultation services
for victims of discrimination by private companies, for example in employment relations. Rather it
focuses on advising actors who want to promote equality of people with disabilities. Victims of
discrimination are referred to the private-led association “Inclusion Handicap”.*>* The body was
established based on Art. 19 of the Federal Act on the Elimination of Discrimination against People
with Disabilities,'>> must however also be seen as part of the national implementation of the
International Convention on the Rights of Persons with Disabilities, which requires states to
designate “focal points within government”.156

[78] Moreover, we should also mention the Federal Act on Gender Equality (GEA),*>” which is
dedicated mainly to achieving gender equality at work. It applies to private employment under the
Swiss Code of Obligations as well as to public employment.'® As an example, the regulation of
public procurement can be mentioned, according to which only providers guaranteeing equal pay
for men and women can be chosen.'®® The GEA established the Federal Office for Gender Equality
(Eidgendssisches Biro fir die Gleichstellung von Frau und Mann), which is responsible for the
promotion of equality of men and women in all areas of life. It does not however look at individual
cases, but rather at structural deficiencies within Switzerland.%°

[79] Lastly, the Federal Tripartite Commission for Matters of the ILO is responsible for the promotion
of the application of international labour standards. It was established based on the ILO Tripartite
Consultation (International Labour Standards) Convention No. 144. The commission has a
consultative function and does not consider individual cases.5* A parliamentary motion demanding
the extension of the commission’s mandate to bilateral and multilateral agreements with a focus on
the social responsibility of businesses, has not been pursued.162

2.7. Non-judicial Remedy Mechanisms in Export Finance Institutions and Development Finance
Institutions with a Link to Switzerland

2.7.1. General Remarks

[80] Public development finance can take many forms, from direct loans, credit lines to
corporations, equity investments, lending through financial intermediaries and provision of
insurance. Swiss companies can, through various means, be involved in development-related
finance, be it as project developers, syndicate banks, contractors etc. who may or may not benefit
from export credit insurance or project-related funding by national, bi- or multilateral development

154 See http://www.edi.admin.ch/ebgb/00594/00595/index.html?lang=de (accessed on 17.3.16).

155 SR 151.3.

156 Art. 33 para. 1 of the International Convention on the Rights of Persons with Disabilities (SR 0.109).
157 GEA (SR 151.1).

158 Art. 2 GEA.

159 See Art. 8 para. 1 lit. ¢ of the Federal Act on Government Procurement (SR 172.056.1).

160 Art. 16 GEA.

161 See the Federal Council, Message ILO, p. 370.

162 Motion 12.3795.
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finance or export credit institutions.'83 Since many of the projects or corporations funded are located
in countries or contexts in which the rule of law and institutional capacity regarding human rights
are weak, there is a significant potential for corporate human rights abuses. According to the UNGP
states should therefore take additional steps to protect against such abuses by business
enterprises that receive substantial support and services from state agencies (e.g. export credit
agencies, official investment insurance or guarantee agencies, development agencies, and
development finance institutions).'%4 In this context, the inclusion of a requirement for human rights
due diligence is considered to be an appropriate means (among others).1%®> Furthermore, states
should encourage multilateral institutions that deal with business-related issues to promote
businesses’ respect for human rights when acting as members of such institutions.16®

[81] It is important to note that enterprises owned or controlled by the state are also subject to the
responsibility to respect human rights in pillar 1l of the UNGP.67 Part of this responsibility to respect
is the expectation of having legitimate processes in place to enable the remediation of any adverse
human rights impacts which business enterprises cause or contribute to.*%® If an enterprise’s
products or services are directly linked to the adverse impact (only) through a client relationship
but the enterprise does not contribute to the impact, it is not expected to provide a remedy but still
should seek to prevent and mitigate the adverse impact by using its leverage.'° It may also take a
role in providing (operational-level) remediation.'’® Non-judicial grievance mechanisms for
potentially affected people or communities are considered an effective way of enabling remediation
if they meet the effectiveness criteria in UNGP 31.17* They may be established alone or in
cooperation with other actors.'’? Besides the remediation function, these grievance mechanisms
may serve another key function, namely to “support the identification of adverse human rights
impacts as part of an enterprise’s ongoing human rights due diligence”'’3. They may therefore also
be a valuable means for bilateral development finance or export credit institutions whose products
and services might be qualified as being directly linked only to adverse impacts (depending on the
circumstances, policies and practices in place) in meeting their responsibility to respect human
rights.

[82] Some National Action Plans (NAP) on business and human rights have taken up the nexus
between development-related finance and public financial institutions in some way.'’* The Swiss
NAP does not contain any specific recommendations with regard to access to remedy in export

163 See in general (and in particular with regard to the differing range of mandates among export credit agencies
and multilateral development banks) MAIzEL & BORISOFF, p. 213-240.

164 See UNGP 4; UNGP, commentary, p. 7.
165 |pid.

166 UNGP 10; UNGP,commentary, p. 12; see also UNGP 8; UNGP, commentary, p. 10 et seq. with regard to
general policy coherence.

167 See UNGP, commentary, p. 7, and UNGP 14.

168 UNGP 15 (c) and UNGP 22.

169 See UNGP 13; UNGP, commentary, p. 21 et seq.
170 UNGP, commentary, p. 24 et seq.

171 UNGP, commentary, p. 24.

172 UNGP, commentary, p. 31.

173 UNGP, commentary, p. 32.

174 E.g. commitment by Finland or Spain to promote human rights within international development organizations
(Finland, NAP, p. 14, see also p. 21 et seq; Spain, NAP, p. 15; or Sweden to encourage multilateral institutions
to promote corporate respect for human rights, Sweden, NAP, p. 29.
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credit agencies, development finance institutions and public-private development partnerships.
However, it has included some policy instruments to enhance and ensure human rights due
diligence by relevant institutions and/or their clients!’> and programmes to enhance the rule of law
in host states in general.1’®

[83] The following subchapters provide a general overview on different means of access to remedy
available in the area of bilateral development finance and export credit funding.t”’

2.7.2. International Financial Institutions (IFI)

[84] Switzerland is a member and shareholder of several international financial institutions having
various types of policies in place that seek to prevent adverse environmental and social impacts.
Most of them also have a dedicated independent accountability mechanism that intends to provide
access to remedy for individuals or communities who are negatively impacted by activities financed
by those institutions:78

(a) World Bank: Inspection Panel;1"®

(b) International Finance Corporation, Multilateral Investment Guarantee Agency: Compliance
Advisor Ombudsman;8°

(c) Asian Development Bank: Compliance Review Panel and Special Project Facilitator;8!

(d) Inter-American Development Bank: Independent Consultation and Investigation
Mechanism;82

(e) African Development Bank: Independent Review Mechanism;83

(f) European Bank for Reconstruction and Development: Project Complaint Mechanism;*84

175 Switzerland, NAP, p. 24, 28.The Swiss Export Risk Insurance, however, is obliged to take into account the
statements and reports by the Swiss National Contact Point in their decision-making process (Switzerland,
NAP, p. 24; OECD Common Approaches, para. 16).

176 Switzerland, NAP, p. 40. Please note that the exploration of these programmes (as helpful as these might be
for enhancing access to remedy) is beyond the scope of this study since they touch on much wider issues
than business-related human rights infringements such as the lack of the rule of law, good governance,
corruption etc.

177 The following remarks only cover non-judicial remedy mechanisms that have a state-nexus. However, victims
of human rights violations committed by or contributed to by Swiss companies might have other avenues to
raise their concerns and seek justice such as state-based judicial or administrative mechanisms in the home
or host state, state-based non-judicial mechanisms such as National Contact Points, or non-state-based non-
judicial grievance mechanisms such as operational-level grievance mechanisms operated by the companies
themselves or third parties set up in accordance with UNGP 29 and 31.

178 There also exist other independent accountability mechanisms (such as the Complaint Mechanism of the
European Investment Bank, European Ombudsman) but since Switzerland is not a member of the IFI, they
are not listed here.

179 http://lewebapps.worldbank.org/apps/ip/Pages/Home.aspx (accessed on 04.04.2016).

180 http://www.cao-ombudsman.org/ (accessed on 04.04.2016).

181 http://www.adb.org/site/accountability-mechanism/main (accessed on 04.04.2016).

182 http://www.iadb.org/en/mici/ (accessed on 04.04.2016).

183 http://www.afdb.org/en/about-us/organisational-structure/independent-review-mechanism-irm (accessed on
04.04.2016).

184 http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism.html (accessed on
04.04.2016).
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[85] These independent accountability mechanisms vary greatly with regard to mandates,
functions, structures and procedures. Some are only allowed to review whether the alleged adverse
activity was performed in compliance with the institution’s policies; others are also permitted to
engage in concrete problem solving on the ground.'® International Financial Institutions’ (IFI)
independent accountability mechanisms have been criticized as being flawed means of access to
remedy for quite some time.'88 A recent study that assessed the policies and practice of the most
important IFI mechanisms against the effectiveness criteria for non-judicial mechanisms of the UN
Guiding Principles (UNGP 31) found that the current system is inadequate to provide access to
remedy for the victims and needs some reform.'®” Major issues identified were connected to
accessibility (e.g. lack of awareness, restrictions applicable),'® predictability (e.g. delays, lack of
communication),® equitability,!%° transparency,’®* and rights-compatibility (no human rights
standards).192

2.7.3. Export Credit Agencies (ECA)

[86] The Swiss Export Risk Insurance (SERV) is Switzerland’s official export credit agency.!®
SERYV insures political and del credere risks involved in exporting goods and services, it does not
act as direct lender. It is an institution under Swiss public law and follows a certain set of internal
human rights review and due diligence procedures as well as rules requiring information disclosure
by clients'®* in line with the respective OECD Common Approaches that take into account the
UNGP.1% With regard to access to remedy, the OECD Common Approaches make particular
recommendations only indirectly regarding non-judicial grievance mechanisms for ECA.1%

185 For a general overview and further information see RICHARD, p. 129 et seq; FIDH, Guide, p. 439 et seq. (see
in particular the comparative table on p. 502-505); BISSELL & NANWANI, p. 154 et seq. (in particular Table 1 on
p. 170-172); VAN PUTTEN.

186 |bid.; see also e.g. the analysis of the shortcomings of the World Bank Inspection Panel by LINDER et al., p. 26
et seq. and a general human rights critique of the World Bank and Asian Development Bank’s inspection
policies by FuJita, p. 196 et seq.

187 See DANIEL et al. (eds.), Glass Half Full?, Report and Annexes 5, 6, 8, 11, 12 and 15.

188 DANIEL et al. (eds.), Glass Half Full?, p. 56 et seq.

189 DaNIEL et al. (eds.), Glass Half Full?, p. 58 et seq.

190 DaNIEL et al. (eds.), Glass Half Full?, p. 59 et seq.

191 DaNIEL et al. (eds.), Glass Half Full?, p. 61 et seq.

192 DaNIEL et al. (eds.), Glass Half Full?, p. 63.

193 See http://iwww.serv-ch.com/en/organisation/about-serv/ (accessed on 04.04.2016).

194 See Art. 8 lit. a Swiss Export Risk Insurance Ordinance from 1 January 2016 (SERV-V, SR 946.101); see
also SERV Guidelines for Reviewing Environmental, Social and Human Rights Issues (2015), online

available at http://www.serv-ch.com/fileadmin/Files/PDF/online-
schalter/nachhaltigkeit/Leitlinien_Umwelt_e.pdf (accessed on 04.04.2016).

195 OECD, Common Approaches on Environment and Officially Supported Export Credits and Environmental and
Social Due Diligence, preamble and para. 48. As the document title indicates, the OECD Common Approaches
focus on establishing and improving environmental and social (including human rights related) due diligence
requirements for clients. Therefore, they put the focus on preventive measures such as Environmental and
Social Impact Assessments (ESIA) and risk management systems rather than remediation issues. See also
the recommendation to apply additional measures with regard to human rights due diligence by business
enterprises that are granted substantial support or delivered services by export credit agencies etc. as set out
in the Recommendation CM/Rec (2016)3 of the Committee of Ministers to member States on human rights
and business, adopted on 2 March 2016, para. 22.

1% OECD, Common Approaches, para. 43 (“Adherents shall: Ensure, through appropriate measures and
mechanisms, compliance with their policies and procedures pursuant to this Recommendation.[...]")
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However, depending on the size of the project, such mechanisms might have to be established by
the project sponsors according to the standards applied (especially in bigger projects).'®” The
OECD Common Approaches, after all, require export credit agencies to “consider any statements
or reports made publicly available by their National Contact Points (NCP) at the conclusion of a
specific instance procedure under the OECD Guidelines for Multinational Enterprises” when
reviewing projects.'8 They also require adherents to “share approaches to and experience of [...]
applying relevant due diligence tools and international standards” as well as to consider further
policy coherence issues with regard to the OECD Guidelines for Multinational Enterprises and the
UNGP.1°

[87] As some other national export credit agencies, the SERV does not provide for a formalized
complaints procedure to handle human rights concerns arising from its business activities.
However, for larger projects SERV publishes information ex-ante and ex-post on their homepage
including information on how to get in contact with the SERV head of sustainability concerning
these operations. In addition, NGOs may raise questions concerning the regularly published
transactions at any time and face-to-face meetings with NGOs are organized on a yearly basis.
Most ECA organize such round-tables. Having a more elaborate mechanism in place — taking into
account the effectiveness criteria of UNGP 31 — is not yet common among national export credit
agencies.?%°

2.7.4. Swiss Institution for Development Finance

[88] The entirely government-owned Swiss Investment Fund for Emerging Markets (SIFEM)
focuses its activities on the support of small and medium-sized enterprises. The SIFEM
emphasises the need for businesses to respect environmental and social standards, including
human rights.?°* Such preventive mechanisms do not however fulfill the same functions as
complaint mechanisms, which offer redress once human rights violations have already occured.
The SIFEM like its peers of similar size does not have a grievance mechanism.?%2

197 E.g. when a project under review is benchmarked against the IFC Performance Standards that require clients
to set up grievance mechanisms for affected people (OECD, Common Approaches, para. 21; IFC PS 1) .

198 OECD, Common Approaches, para. 16.
199 OECD, Common Approaches, para. 48.

200 According to a recent OECD survey, only 10 out of 33 ECA have complaints procedures in place to ensure
compliance with their policies and procedures: OECD, Working Party on Export Credits and Credit
Guarantees, p. 37.

201 See SIFEM, Responsible Investment Policy Document, online available at http://www.sifem.ch/fileadmin/
user_upload/sifem/pdf/en/obviam-risponsible_policy.pdf (accessed on 17.03.16).

202 QOther international instruments, in which the Swiss Government participates, do not currently show an
intention to develop a complaint mechanism either; see for example the Extractive Industries Transparency
Initiative or the OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-
Affected and High-Risk Areas.
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. COMPARATIVE REPORT ON ACCESS TO JUDICIAL REMEDIES

1.

Preliminary Remarks on Access to Judicial Remedies

[89] In accordance with the ToR as well as the offer of 20 October 2015, the analysis of the foreign
law relating to access to judicial remedies focuses on the following questions:

Criminal law

1.

Does the legal system allow for the prosecution of criminal acts that have been
committed abroad?

1.1. Under which conditions does the legal system allow for the prosecution of criminal
acts committed abroad that have a link to the respective country? (esp. nationality
of perpetrator, nationality of victim, specific places abroad (e.g. domestic ship or
airplane) etc.)

1.2. To what extent does the legal system provide for the possibility of universal
punishability? (“universal punishment/jurisdiction” meaning that the country
can/must assume jurisdiction even though there is no direct link to the country; this
may for example be the case when specific domestic/international (legal) interests
are concerned or for specific crimes)

Does the legal system allow prosecution and conviction of companies?

2.1. Under which conditions does the legal system allow prosecution and conviction of
companies?

2.2. What sanctions are possible in the respective legal system when convicting a
company?

2.3. Can natural persons be prosecuted and/or convicted as representatives of the
company, i.e. not for acts they committed personally, but for acts committed by the
company as such?

In the context of this study, under what conditions, if at all, can the victim of a crime
participate in criminal procedings? What are the victim’s rights in criminal procedings?

Are there possibilities of enabling or facilitating prosecutions specifically in the context
of business and human rights? If so, which ones? (if there are no such possibilities, no
further explanation is needed)

Private International Law and International Procedural Law

1.

Under which ground of jurisdiction, if any, may the victim or victims of acts or
omissions carried out by a business company sue such a company in the country of its
nationality (provided the country in which the acts were carried out and/or the damages
occurred is different from that of the nationality of the company)?

Under which ground of jurisdiction, if any, may the victim or victims of acts or
omissions carried out by the local subsidiary of a foreign business company sue the
parent company in the country of its nationality?
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Under which ground of jurisdiction, if any, may the victim or victims of acts or
omissions carried out by a local business company operating under foreign control
(e.g. in association with a foreign company) sue for damages in the foreign country
concerned? (any form of business association and any form of control may be
presented as an exemple).

In determining the right of victims to obtain compensation for damages occurring
abroad or resulting from acts carried out abroad the judge:

4.1. Applies her or his own law, i.e. lex fori (as such or as the law of the defendant’s
nationality);

4.2. Applies the local law, i.e. the lex loci commissi delicti;
4.3. Considers international human rights standards.

In determining the amount of compensation for damages (quantum debeatur) the
judge:

5.1. Applies her or his own law (if yes, on which grounds?);

5.2. Applies the local law (if yes, for which reasons?).

Tort law and Corporate Law

1.

Liability of directors of a company:

1.1. What are the conditions for liability of the director of a company for acts committed
within his functions? Who can sue the director for damages?

1.2. Are there liability provisions in corporate and/or in tort law applicable to the potential
liability of a director for acts committed/damages caused within the exercise of his
functions? If available, indicate any material on damages that occurred abroad.

To what extent can a company be held liable for tortious acts of its subsidiaries or an
affiliated company abroad in spite of the existence of a separate legal entity (piercing
the corporate veil)?

Procedural Law

1.

Statutes of limitations

Description of the rules on limitation periods for bringing a civil claim for damages to
person, property and/or environment.

1.1 What are the limitation periods (if any)? Is there any relevant case law in the context
of business and human rights?

1.2 Have the rules been subject to commentary in the legal literature in the context of
business and human rights? In particular, what are the advantages and
disadvantages of the rules as regards the access to justice for victims of human
rights violations?

Financial barriers and legal aid for bringing an action in court

Description of the rules related to costs for bringing an action in court for damages to
person, property and/or environment and the distribution of legal costs between the
parties.
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2.1 Does the plaintiff need to pay a fee in order to bring an action in court?
2.2 lIs there any legal aid, financial or other, that may be granted to plaintiffs?

2.3 Does a plaintiff whose claims do not succeed need to compensate the other party
for its legal costs (“loser pays” rule)? Are contingency fee arrangements
permissible?

2.4 lIsthere any case law in the context of business and human rights on the distribution
of legal costs?

2.5 Have the rules described above been subject to commentary in the legal literature
in the context of business and human rights? In particular, what are the advantages
and disadvantages of the rules as regards the access to justice for victims of human
rights violations?

3. Standard and burden of proof

Brief description of the rules on standard and burden of proof in civil procedure for claims

of damages to person, property and/or environment.

3.1 What are the rules on burden of proof; for example, is it the party claiming a certain
fact that has the burden of proof? May the burden of proof shift to the other party?
Is there any case law in the context of business and human rights providing
guidance on the application in practice of those rules?

3.2 What are the rules on standard of proof? Is there any case law in the context of
business and human rights providing guidance on the application in practice of
those rules?

3.3 Have the rules been subject to commentary in the legal literature in the context of
business and human rights? In particular, what are the advantages and
disadvantages of the rules as regards the access to justice for victims of human
rights violations?

Collective Redress
1. Do collective actions exist?

1.1 Are they available for Human Rights abuses? Under what theories (causes of
action)?

1.2 Are there any specific limitations on such types of actions?

2. What form do these actions take?

2.1 Are they brought by a representative organization/entity or directly by claimants? If
yes, what are the requirements for the representative?

2.2 What remedies are available (injunctive relief, damages, how calculated)?

3. Requirements concerning collectivity

3.1 How similar must the claims be? Same legal basis? Same type/range of damages?
Same type of plaintiff?

3.2 How is collectivity constituted?

3.2.1 Opt-in, opt-out, mandatory?
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3.2.2 How are (potential) members notified?
3.2.3 Must all members of the collectivity be named (publicly)?

[20] The national reports will indicate the legislative framework, academic writing as well as
information on current legislative proposals. Judicial decisions are taken into account where
relevant, either by the character of the legal system or/and by the existence of cases in the field of
business and human rights.

2. Criminal Law

2.1, Prosecution of Acts Commited Abroad

2.1.1. General Comparative Remarks

[91] There seems to be a difference in principle between the jurisdictions in Denmark, France,
Germany, and the Netherlands, on the one hand, and the common law jurisdictions of the United
Kingdom and the United States, on the other hand, as to the possibility of prosecuting acts that
have been committed abroad. While the former jurisdictions provide for general rules establishing
the conditions under which such acts can be prosecuted by their national courts, the two common
law jurisdictions do not have comparable general provisions. They regulate, for specific criminal
offences, if and under which conditions national courts can prosecute such acts in the event that
they have been committed abroad. Canada, as a mixed jurisdiction, does have general rules in its
Criminal Code, notably a general principle (section 6 para. 2) excluding jurisdiction over offences
committed outside Canada and a number of exceptions for specific offences (section 7), and it also
provides for exceptions in specific statutes.??® Even though it has a general rule, the Netherlands
also follow a more mixed approach, as the general rule indicates the specific offences and
circumstances under which prosecution of acts committed abroad is possible.

[92] More generally, it is possible to distinguish four different grounds on which acts committed
abroad are prosecuted: First, jurisdiction can be based on a link between the offender and the
prosecuting state, notably if the offender is a national or a resident of the state (active personality).
Second, the same link can be found between the victim against whom the offence was committed
and the prosecuting state (passive personality). Third, jurisdiction may be based on the location at
which the act was committed, as for example on board a ship or aircraft flying the prosecuting
state’s flag. And finally fourth, it may be possible to exercise jurisdiction regarding acts touching
specific national or international interests due to which national provisions allow prosecution of such
act irrespective of the existence (or absence) of another link to the jurisdiction. For this fourth group,
we will use the term “universal jurisdiction” within the context of these comparative remarks.24

203 Canadian Criminal Code (R.S.C., 1985, c. C-46).

204 The meaning of the term might vary within the different national contexts. For a more restrictive use of the
term, see ENGLE, pp. 77 et seq., for whom only jurisdiction based on violations of international jus cogens
qualifies as universal jurisdiction.
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[93] In addition, many jurisdictions require an act to constitute a criminal offence under the law of
both the prosecuting state and the state in which the act was committed. For this condition, we will
use the term “double criminality”.

2.1.2. Active Personality

[94] Denmark, Canada, France, Germany, and the Netherlands all provide for the possibility of
prosecuting acts committed abroad based on the nationality of the offender (active personality
principle). In addition, under a variation of the active personality principle, the Netherlands allow
prosecuting foreign nationals on the basis of their residence in the Netherlands for certain offences
committed abroad. In Canada, the active personality principle applies only for certain offences such
as sexual offences against children and trafficking of human beings, as well as terrorism, for
citizens and permanent residents of Canada. In Canada, the mere presence of the offender is
sufficient to prosecute for acts such as nuclear terrorism, financing of terrorism, hostage-taking,
and torture. Similar rules apply in the Netherlands for some terrorism related offences, offences
against infrastructures, some nuclear energy related offences and hostage-taking. In this
formulation, the active personality principle is close to universal jurisdiction.

[95] Denmark, France, Germany and the Netherlands differentiate between more and less serious
criminal offences by making the so-called double criminality a condition only for prosecution for
less serious offences. In Germany, Denmark and the Netherlands double criminality is generally
required except for specific offences listed in the codes (though in the Netherlands, prosecution for
acts committed abroad is only possible for serious offences). The French Criminal Code simply
draws the line between felonies (crime, no double criminality required) and misdemeanours (délits,
double criminality required). As an exception to this rule, prosecution of terrorist acts committed
abroad by French nationals or residents is also possible in France irrespective of whether the act
constitutes a criminal offence in the respective local state. There is another exception in France of
particular interest within the present context: the accomplice to an offence committed abroad can
be prosecuted in France, if he or she acted in France, if double criminality applies to the main
offence and if this main offence has been established by a final decision of the foreign court. This
makes it possible to prosecute French parent companies as accomplices, in the event that one (or
more) their subsidiaries were convicted for a criminal offence abroad.

[96] Denmark, France, Germany and the Netherlands also allow prosecution of foreign offenders
present in their jurisdictions when they cannot be extradited, at least for some offences. The specific
conditions, why extradition is impossible, and the other conditions which must be fulfilled in order
for this rule to apply, vary. Canada has a specific variation of the active personality principle that
allows prosecution of criminal acts committed by public service employees (section 7 (4) Criminal
Code). A similar rule applies in Dutch criminal law (section 4 (10) Dutch Criminal Code).

[97] As previously mentioned, there are no general rules concerning the possibility of prosecuting
criminal acts committed abroad in the laws of the United Kingdom and the United States. Both
countries have regulations stipulating that prosecution of such a criminal act is possible if the
offender is a national or a resident of the respective state. In the United Kingdom, for example,
prosecution is possible in specific cases of bribery, money laundering, terrorism or sexual acts
against children; examples in the United States are sexual acts with minors abroad, travelling
abroad with the intention of committing such acts as well as organizing such trips for profit for
others.
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2.1.3. Passive Personality

[98] France, Germany and, in a more restrictive way, Denmark, the Netherlands and Canada
provide for the so-called passive personality principle, allowing for the prosecution of offences
committed abroad against a national of the prosecuting country. In German law, courts generally
have jurisdiction for offences committed against a German national or resident under the condition
that there is double criminality (except for a list of specific criminal offences). Under French law,
felonies against French nationals can be prosecuted irrespective of the question whether there is
double criminality. If the offence merely constitutes a misdemeanour, double criminality is
necessary. In addition, the offence must be punishable by imprisonment and prosecution must be
requested by the police, the victim or through official denunciation. Denmark applies the passive
personality principle only in rare cases. In order to allow for prosecution of acts against a Danish
national or resident, there must be double criminality, the offence must be punishable by at least
six years’ imprisonment and it must be part of the list of specific offences to which the passive
personality principle applies. The Netherlands and Canada apply the passive personality principle
only for specific offences without requiring double criminality (in Canada e.g. for terrorist activities,
offences involving explosive or lethal devices, hostage-taking, or torture). Under Dutch law,
prosecution is also possible for some offences committed abroad against foreign nationals residing
in the Netherlands if the victim has not reached the age of 18 years.

[99] To the best of our knowledge, neither the United Kingdom nor the United States permit
prosecuting offenders of acts committed abroad based on the nationality or residence of the victim.

2.1.4. Location

[100] Offences committed on board a ship or aircraft flying the flag of one of the states examined
here may be prosecuted by the flag-state. This is based on the so-called flag-state principle of
international public law, notably set out in the United Nations Convention on the Law of the Sea.
The United Kingdom expanded this principle by stating that acts not committed directly on board,
but by any master or seaman of a ship flying the flag of the United Kingdom also fall under their
jurisdiction. A similar provision in Dutch law applies for some offences. In addition, both the United
Kingdom and France may exercise jurisdiction in connection with acts that took place on board a
foreign aircraft, if the next landing of this aircraft is within the territory of the respective country.
Both countries, however, add further conditions to application of this exception.

2.1.5. Universal Jurisdiction

[101] Denmark, France, Germany and the Netherlands provide for jurisdiction where national
interests are affected by a criminal offence. This may, for example, concern cases of violation of
the state’s constitution (Denmark), high treason (Germany), forgery of the state’s seal (France), or
a wide number of different interests, from the integrity of the national currency to the freedom of
action of the government (the Netherlands). In addition, France, Germany, the Netherlands and the
United Kingdom allow the exercise of jurisdiction if the offence violates specific international
interests or offences of a transnational character such as unlawful drug dealing (Germany),
assistance to torture (France), or offences tried by the International Criminal Court (United
Kingdom). Finally, the United Kingdom also provides a regulation on exercising jurisdiction in cases
of terrorism, if the act has been committed in or by nationals of member states of a special
convention on the suppression of terrorism. Canada does not provide for universal jurisdiction in
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the strict sense, but it extends the active personality principle for some offences by allowing for
prosecution if the author of the crime is present in Canada (see above, N [94]) or has no citizenship.

2.2. Prosecution and Conviction of Corporations

2.2.1. Comparative Remarks

[102] In principle, all jurisdictions under review allow prosecution of corporations with the exception
of Germany. Under German law, only individuals can be prosecuted. However, under specific
conditions, a regulatory fine may be imposed on a company if a natural person is convicted for an
offence affecting a company (e.g. creating benefits for the company).

[103] Canada, Denmark, France, the Netherlands, the United Kingdom and the United States allow
prosecution of corporations. In Denmark, however, this is only the case if the law or regulation
specifically so states, as is notably true in some provisions of the Companies Act. Although in theory
every criminal offence could apply to legal persons in the United Kingdom, in practice this will only
rarely be possible, as a business’s intention will be hard to prove. There are also a range of laws
providing criminal offences designed specifically to apply to legal persons which are more likely to
be applied in practice. In the context of business and human rights, especially the Corporate
Manslaughter and Corporate Homicide Act 2007 is of interest. The French legal framework radically
changed in 2006: Until 2006, it was only possible to prosecute legal persons if the law specifically
said so. Since the reform, every criminal offence also applies to legal persons. Parent companies
may even be liable for environmental damage caused by their insolvent subsidiaries, although this
only applies to damages in France. For acts committed abroad, the rules on extraterritorial liability

apply.

2.2.2. Conditions

[104] The conditions for a legal person’s criminal liability can only be set out here in the form of a
general summary, as there will always be specific conditions for the individual offences. Generally
speaking, the laws of France, Denmark and the United States stipulate that a specific individual
must commit the actual act. In France, it must be an organ or representative of the legal person.
According to the Canadian Criminal Code as amended in 2003, either a representative or a senior
officer must have acted, and there are different additional requirements depending on who acted
(see below). Danish law merely requires that at least one natural person has acted and fulfilled the
offence’s conditions on mens rea and actus reus, but it is not necessary that it be known which
individual acted. The offence can also be committed anonymously. In the United States it will
depend on the law of the respective state: In general, businesses are liable for acts of any officer,
employee or agent, but many states restrict liability to acts of senior management. In its Corporate
Manslaughter and Corporate Homicide Act 2007, the United Kingdom follows an approach similar
to those of France and parts of the United States by stipulating that senior management must have
acted. The formulation, however, is more specific, as the person must have been killed as a result
of the way in which the activities are managed or organized.

[105] Furthermore, Denmark, the United Kingdom and the United States require the offence to have
taken place within the scope of the employment. In addition, in the United States as well as in
France the offence must, at least in part, be in the interest of the company. These additional
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conditions are also found in the Canadian Criminal Code for different situations, as (since 2003)
the Code distinguishes between corporate liability for offences of negligence (section 22.1) and
corporate liability for other offences (section 22.2). In the first case, either representatives acting
within the scope of their authority were part of the offence or senior officers “responsible for the
aspect of the organization’s activities that is relevant to the offence” do not meet the reasonable
standard of care to “prevent a representative of the organization from being a party to the offence.”
In the second case, a senior officer, with the intent at least in part to benefit the organization, was
directly a party to the offence, or, with the mental state of being a party to the offence and acting
within the scope of the authority, directed the work of representatives of the organization to commit
the offence, or “knowing that a representative of the organization is or is about to be a party to the
offence, does not take all reasonable measures to stop them from being a party to the offence.” In
both cases, apart from the elements found in the other jurisdictions, liability can attach as a result
of the failure of senior management to prevent an offence.

[106] In the Netherlands, the conditions are formulated in a more general way, at least as far as
the actus reus is concerned. According to a ruling of the Supreme Court in 2003, a corporation is
only liable in criminal law if an illegal act or omission can “reasonably” be attributed to it, and this is
the case, if the act or omission took place within the “scope” of the corporation, typically under one
of the following four “groups of circumstances®: a natural person working for the corporation
committed the act or omission, the act or omission was part of the “normal business” of the
corporation, the corporation benefitted from the conduct, and, finally, the corporation accepted the
conduct (including failing to take reasonable care to prevent the act or omission).2%> While the first
three circumstances are reminiscent of the conditions applicable in the other jurisdictions, the idea
of reasonable care goes further and is found only in Canada. The mental element of the offence
can be established either by attributing a natural persons’ intent or by deriving the corporate mens
rea from policies, decisions and other circumstances.2%

[107] An important regulation within the context of this study can be found in France, where a parent
company is only liable for offences committed by its foreign subsidiary if it had full and effective
control over it. At the same time, it is important to note that in the United States, the company will
also be held criminally liable if it expressly forbids the behaviour which caused the offence; the
company cannot exculpate itself.

[108] As mentioned above, German law does not provide for the possibility of prosecution and
conviction of legal persons. However, the judge can impose a fine on a company as legal
consequence of the conviction of the natural person. In order to be allowed to do so, the natural
person must be a representative or officer of the company and must be found guilty of a criminal
or regulatory offence. In addition, the company must be enriched, this must have been intended or
the company’s duties must have been violated.

2.2.3. Sanctions

[109] The most important sanction against legal persons in all examined countries is a monetary
penalty. Whether or not the maximum amount is limited varies not only among the different
countries, but also within a jurisdiction according to the different criminal offences. Denmark is the

205 See. KEULEN & GRITTER, pp. 182 et seq. (referring to the Dutch Supreme Court, 21.10.203, NJ 2006, 328
(Drijfmest)).

206 KEULEN & GRITTER, p. 184.
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only jurisdiction that does not impose a minimum or maximum fine for companies, but leaves the
amount to the court’s discretion. In the United Kingdom, this is only true for some offences. In
addition, the existence, and amount, of a limitation depends on the respective offence. For
manslaughter within the scope of the Corporate Manslaughter and Corporate Homicide Act 2007,
for example, the amount is up to the court’s discretion. In part, the same can be true in the United
States, as it is possible to limit, or not limit, the fine for an individual offence. If there is no specific
regulation, the general rules apply. According to these rules, the highest possible fine for a
company for a felony as well as for a misdemeanour resulting in death is $500°000, for a class A
misdemeanour, $200°000 and for class B and C misdemeanours as well as for infractions, $10°000.
It is interesting to note that in the case of specific loss or specific gain having been caused by the
offence, itis also possible to link the fine to this amount with twice such amount being the maximum.
Under Dutch law, as well, there are different categories of criminal offences that provide for different
maximum fines, ranging from 380 EUR to 740'000 EUR?’. Interestingly, it is possible to punish
corporations by imposing a fine of the next highest category if the first amount does not allow for
appropriate punishment (Art. 23(7) of the Dutch Penal Code). The French legislator chose to link
the fine for a company to that which can be imposed on a natural person. The maximum fine must
not exceed an amount equal to five times the fine for an individual and where the respective
provision does not allow for a fine but only for imprisonment, the maximum fine imposable on a
company is 1°000'000 EUR. In Canada, there are no limits to the amount of a fine except for
summary conviction offences, where the maximum amount is 100°000 CDS$. In addition, the court
must take into account a variety of circumstances when sentencing an organization, such as the
advantage realised by the organization, the degree of planning, an attempt to conceal assets in
order to simulate its ability to pay, the impact of the sentence on the economic viability of the
company, the cost of the investigation and prosecution, possible regulatory penalties imposed on
the organisation and possible convictions of the organisation or its representatives for similar
offences or conduct, penalties imposed by the organisation on the person responsible within the
organization, restitutions made to the victim and measures taken to reduce the commission of
similar offences in the future.?%8

[110] The regulatory fine that can be imposed on legal persons as a legal consequence of the
conviction of an individual under German law must be higher than the financial benefit that resulted
from the offence. In the event that the convicted representative committed the criminal offence with
intent, the highest possible fine is 10°000°'000 EUR, where s/he acted negligently, the limit is
5’000°000 EUR. The regulatory fine can also be imposed on the legal person, if the representative
did not commit a criminal offence, but merely a regulatory offence. In this case, the maximum fine
is the same for the individual as it is for the legal person.

[111] France, the Netherlands, the United Kingdom and the United States provide for the possibility
of ordering a legal person to pay compensation to the victim in the context of criminal proceedings:
in Dutch law. the payment must be made to the state. In Canada, the court can require the guilty
party to make restitution for damage to property, bodily or psychological harm to persons or close
relatives, although these orders, according to the Supreme Court, “should not substitute for the civil
process.”% In Denmark and Germany, there are no specific provisions in that respect — it seems
that the general rules on tort liability apply. In France, this is possible if the criminal offence

207 KEULEN & GRITTER, p. 185.
208 Sec. 718.21 Canadian Criminal Code (R.S.C., 1985, c. C-46).
209 ROACH, p. 493 (referring to R. v Zelensky [1978] 2 S.C.R. 940).

52



Access to Remedy

constitutes either a felony or a misdemeanour with a prison sentence of one year or for which a
fine is the primary penalty. Interestingly, the law also stipulates that if the business is ordered to
pay compensation, the monetary fine to be imposed on the business will be limited to the higher of
75°000 EUR and the highest fine imposable on an individual. The United Kingdom’s general rule
provides that the judge may decide to impose an obligation on the convict to pay compensation or
funeral expenses. In addition to this general rule, according to the Modern Slavery Act 2015, a so-
called slavery and trafficking reparation order may be imposed on individuals or businesses
committing offences under the said act ordering them to pay compensation to the victim. Finally,
under the law of the United States, it depends on the respective offence whether or not it allows for
compensation to the victim. In some cases, it may even be compulsory that the court order the
offender to pay compensation.

[112] The laws of France, the Netherlands, the United Kingdom and the United States also
recognise other possible sanctions for offences committed by corporations. Most importantly,
France, the Netherlands and the United States allow for a company to be barred from various
commercial activities, such as a prohibition on the exercise of, or the disqualification from, public
tenders. In severe cases, even dissolution of the legal person may be ordered, which is also
possible within the scope of the Serious Crime Act 2007 in the United Kingdom. Also possible in
both France and United States is the confiscation of goods belonging to the company. Furthermore,
the United Kingdom, France and the Netherlands provide for the possibility of ordering public notice
of the conviction. Finally, a court in the United Kingdom can also impose a remedial order specifying
the steps to be taken. In the United States, a court can put the legal person on probation. In France,
several sanctions with regard to the protection of animals exist, for example the prohibition of
possession of animals and the confiscation of an animal against which the offence took place.
Again, Denmark and Germany do not allow for any sanctions other than a monetary fine as set out
above.

2.2.4. Conviction of Natural Persons for Acts by the Company

[113] Ingeneral, itis not possible under the laws of the examined countries to prosecute and convict
a natural person for acts committed by the company itself. France even states so explicitly in its
Code of Criminal Procedure. However, in some States of the United States, corporate agents can
be held criminally liable for reckless omissions to perform the required act regarding an omission
of the corporation. Similarly, Denmark allows for liability for negligent complicity to acts or omissions
by employees, if a manager does not fulfill his/her duties of supervision. According to section 51 of
the Dutch Criminal Code, it is possible to prosecute and punish either the legal persons or the
persons who have ordered and who have actually directed the unlawful acts, or on both. Dutch law
therefore goes further than the other jurisdictions under review.
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2.3. Participation of the Victim

2.3.1. Comparative Remarks

[114] While the last 25 years have brought reforms in favour of victims in many jurisdictions and,
therefore, a certain harmonization,?’® the role of victims in criminal proceedings still varies
considerably. Within the European Union, the Directive 2012/29/EU of the European Parliament
and of the Council provides for a range of rights for the victims, also during criminal proceedings.?'!

[115] All jurisdictions provide for a right of the victim to be informed of certain aspects of the
proceedings as well as of victims’ rights and concerning the criminal justice system more generally.
The right to information might concern specific aspects of the trial such as the termination and the
outcome as far as it concerns the victim (Germany). In most jurisdictions, it concerns practically all
aspects of the case such as the commencement and progress of the case, including the
discontinuance of the investigation, the date and time of the court sessions, the final judgment,
and, (in the Netherlands for serious offences, in the U.S. and Canada generally), the release of the
suspect or convicted offender. In the United Kingdom, the victim has a right to be informed during
police investigation. Under the Canadian Victims Bill of Rights (2015), the victim must request the
relevant information and can register with the Correctional Service to get information on the
offender (after conviction).

[116] In some jurisdictions, such as Germany, France, and the UK, the victim has some remedies
when the prosecution decides not to prosecute (right to review in the UK). In addition, the victim
has a right to a lawyer and often a translator, under some circumstances, in many jurisdictions (see
below, N [120]).

[117] Many jurisdictions provide for a relatively active role of the victim during the proceedings. In
Germany, the victim can join criminal proceedings as a so-called private accessory prosecutor
(Nebenklager), though only for some specific criminal offences (e.g. sexual offences) or in special
circumstances, and s/he can also bring a civil claim (Adhasionsklage). The latter is also possible
in the Netherlands?*? and in Denmark (see below, para.[119]). In France the victim joins
proceedings as a so-called civil party, which automatically gives the victim a number of other rights.
In the United States, France, Germany, and the Netherlands, the victim is allowed to be present
during the trial, in the United States to the extent that this would not alter the victim’s own testimony.
More importantly, these four countries give the victim the possibility to actively take part in the
proceedings, in the United States only by conferring with the state’s attorney, but in France,
Germany and the Netherlands, also by asking their own questions during examination and by
applying for evidence. In France, Denmark and the Netherlands, the victim (or, in Denmark, his or
her counsel) also has the right to access the court’s official files on the respective case. Finally, in
Canada, the Netherlands, the United States, as well as in the United Kingdom, the victim has (or
his or her closest relatives have) a right to make a statement, which may be used when deciding
on the actual punishment (victim impact statement). Although the victim will presumably also be
heard in the other countries as an important witness to the case, there is no similar provision as to

210 GROENHUIJSEN, p. 63.

211 European Parliament and European Council, Directive 2012/29/EU of the European Parliament and of the
Council of 25 October 2012 establishing minimum standards on the rights, support and protection of victims
of crime, and replacing Council Framework Decision 2001/220/JHA, OJ L 315/57, 14.11.2012.

212 gec. 51 et seq Dutch Code of Criminal Procedure.
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the possibility to make an “impact “statement” in the sentencing phase in most jurisdictions, possibly
because the verdict and the sentencing stage are less clearly separated.

[118] The specific rights of victims are limited, under Canadian law, to victims residing in Canada
or to Canadian citizens.

2.3.2. Claim Compensation during Criminal Proceedings

[119] In all examined jurisdictions except for the United Kingdom it is possible for the victim to bring
his/her claim for damages during the criminal proceedings and the criminal judge then decides on
compensation. In the United Kingdom, the Criminal Injuries Compensation Authority decides on
state-funded compensation. In France, the victim will be a so-called civil party at the same time and
will have the right to participate in the proceedings already set out. This is not the case in Germany,
where joining the proceedings as a private accessory prosecutor and bringing a civil claim for
compensation are two different things, especially since the former is only possible to a limited extent
and for the latter, legal aid is possible. Also in the Netherlands, making a claim for compensation
implies that the victim will join the criminal proceedings. In Netherlands, Canada, Denmark or the
United States, the other rights of the victim (or his/her counsel) do not depend on making a claim
for compensation. Under Danish law, the judge may refuse to treat complicated civil claims, if no
personal injury has occurred and if the criminal trial must not be delayed. Furthermore, the judge
may only treat the claim, if the decision goes in the same direction as the decision regarding the
criminal offence in question. It may be interesting to note that in France, compensation can not only
be claimed for “direct”, i.e. the victim’s damages, but also for “indirect” victims, namely the victim’s
relatives.

2.3.3. Rightto a Lawyer

[120] In Germany, France, Denmark, and the Netherlands, the victim has the right to be
accompanied and in some cases also represented by a lawyer during the criminal proceedings. In
Denmark and Germany, legal aid is possible for specific offences, meaning that the state will bear
the costs for the legal representative. In Germany, this legal aid is linked to the role as private
accessory prosecutor and thus only possible in these cases. Under these three jurisdictions, the
victim may be accompanied by a lawyer especially during investigations, and the lawyer has the
right to access the court’s official files on the respective case. In Denmark, the lawyer may also ask
additional questions to the victim during the hearing.

2.3.4. Other Rights

[121] In addition to the aforementioned rights, a victim may have other rights against the offender
during criminal proceedings in certain countries. Within the context of this study, the following
additional rights are of interest: The law of the United States and the Canadian Victims Bill of Rights
explicitly state that a victim has the right to be reasonably protected from the accused. The common
law jurisdictions under review also provide for explicit protection of privacy, although this is limited
to victims of sexual assault in the United Kingdom and formulated very broadly in the U.S., where
every victim is to be treated with fairness and respect and with respect for his/her dignity and
privacy. The other jurisdictions do not explicitly mention corresponding protections, but they are
likely included in provisions on witness protections.
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[122] An interesting new aspect was introduced, as 8§ 406g StPO, in German law in 2017. The
victim can request a psychological court support worker who can be present during the trial.

2.3.5. Special Regulations in the Context of Business and Human Rights

[123] For the time being, none of the examined jurisdictions provides specific regulations facilitating
the prosecution of criminal offences in the context of business and Human Rights that go beyond
what has been indicated above.

[124] However, there is newly approved legislation in France that creates a duty of vigilance for
parent companies or contracting companies relating to the activities of its subsidiaries,
subcontractors and suppliers. The bill imposes exclusively civil liability (for greater detail see below,
N [157] et seq.). The parliament's proposal to introduce criminal sanctions was held to be
unconstitutional by the French Conseil constitutionnel (Constitutional Court) and did not enter into
force (see below, N [538]).

3. Private International Law and International Civil Procedure

[125] The discipline of conflict of laws has developed according to very different principles and
traditions in the USA and Canada as compared to Europe. The following comparative review will
therefore present the different approaches in principle before elaborating on specific rules and
methods potentially applicable to tort claims against multinational companies for human rights
violations abroad.

3.1, Jurisdiction

3.1.1. Approaches to Jurisdiction

[126] The European states under review, to a large extent, apply the same unified heads of
jurisdiction, in civil and commercial matters, namely (in the field of tort law) those of the Brussels
system, now provided for in EU Regulation 1215/2012 (Brussels | (recast) Regulation).?*®* The
Brussels | (recast) Regulation provides for a general principle (jurisdiction in the state of domicile,
see below, N [129] et seq.) and additional heads of jurisdiction such as the place of performance
for contract disputes or the location of an agency or branch for disputes arising out of the operation
of an agency or branch. Some heads of jurisdictions are exclusive within the European Area of
Freedom, Justice and Security. This means that, on the one hand, they bar the case from being
heard by another European jurisdiction and, on the other hand, they hinder recognition of a foreign
judgment pronounced in violation of such rules.?!# If the Brussels | (recast) Regulation does not
apply, i.e. if the defendant is not domiciled within the EU, if there is no head of exclusive jurisdiction
in the aforementioned sense in the EU and if no choice of forum in favour of a European judge has

213 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on the
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, Official Journal
of the European Union L 351/1 (hereinafter Brussels | (recast) Regulation).

214 See SICL'’s Study and, for a summary of the notion of exclusive jurisdiction in the EU system: PRETELLI, pp.74
et seq. esp. 75.
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been made, there is room for national provisions on jurisdiction (see below, N [135] et seq.). In the
event of parallel proceedings?!®, rules on lis pendens require European courts empowered with
jurisdiction to stay proceedings and, if the court first seized accepts jurisdiction, to decline
jurisdiction in favour of that court (Art. 29 Brussels | (recast) Regulation). A similar rule is designed
to prevent contradictory judgments in cases of related actions (Art. 30 Brussels | (recast)
Regulation).

[127] U.S. law analyses jurisdiction by verifying its existence in a given case both ratione materiae
(subject-matter jurisdiction) and ratione personae (personal jurisdiction). Subject matter jurisdiction
depends on the type of claim being brought. State courts are courts of general jurisdiction and, as
such, have jurisdiction over most types of claims, including torts, contracts, and corporations law.
Federal courts, however, can only hear cases authorized by the United States Constitution or
federal statutes.?'6 State courts and federal courts may have concurrent jurisdiction. Courts of the
state of domicile of a corporation will always have personal jurisdiction over the corporation; courts
may also have personal jurisdiction over a “foreign” corporation where such corporation has
significant contacts with the forum state. U.S. courts have drawn a distinction between two types
of personal jurisdiction: “general” or all-purpose jurisdiction (ordinarily at the place of incorporation
but not necessarily exclusively), and “specific” or conduct-linked jurisdiction.?'’. A court may have
general jurisdiction over a corporation not domiciled in the forum “to hear any and all claims against
[it]” only when the corporation’s affiliations with the State in which suit is brought are so constant
and pervasive “as to render [it] essentially at home in the forum State.” 218 Specific jurisdiction,
which requires less extensive contacts but restricts the types of cases which the court may hear,
“depends on an affiliation between the forum and the underlying controversy, principally, underlying
activity or an occurrence that takes place in the forum State and is therefore subject to the State's
regulation.?!® (for the Constitutional dimension see below, N [135]).

[128] In Canada, the international jurisdiction of the state courts is regulated according to the
various private international law rules in the different provinces and territories. While most Canadian
provinces follow principles that have their origins in the English common law, the rules relating to
jurisdiction of the courts in Quebec are based on the Quebec Civil Code. The federal courts of
Canada have jurisdiction in more limited areas, mainly for claims against the Government of
Canada and civil claims in federally regulated areas. Most cases in the area of Business and
Human Rights seem to be decided in state courts according to rules of state private international
law. In Quebec, there is a general principle (see N [129] et seq.) combined with specific heads of
jurisdiction, although there are several possibilities allowing for discretion of the judge either to
admit its jurisdiction in spite of the lack of a head of jurisdiction (for de nécessité, see below, N [138])
or to decline jurisdiction (forum non conveniens, Art. 3135 Quebec Civil Code, see below, N [136]).

215 |.e. where the case is already pending before another court invested with jurisdiction (Art. 7 Brussels | (recast)
Regulation).

216 Essentially, for a federal court to have jurisdiction, either a question of federal law must be presented (“original
jurisdiction”) or the parties must be from different states (“diversity jurisdiction”): 28 U.S. Code § 1332..

217 Goodyear Dunlop Tires Operations, S. A. v. Brown, 564 U.S. 915 (2011); International Shoe Co. v.
Washington, 326 U.S. 310, 316 (1945) (where the corporation has “certain minimum contacts with [the State]
such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’).

218 Goodyear Dunlop Tires Operations, S. A. v. Brown, 564 U.S. 915 (2011) at 919.
219 |bid.
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Under the common law, jurisdiction requires personal service (see N [129] et seq.), consent or a
real and substantial connection (compare below, N [135] et seq.).??°

3.1.2. Jurisdiction in the State of Domicile — Nationality and Incorporation

[129] All traditions of private international law provide for a forum at the so-called “place of the
defendant” (forum rei). However, how one determines this forum may vary. Some traditions identify
this forum rei as the place of the company’s incorporation or domicile/seat, others as the place of
the administration (main place of business). Under U.S. law, the courts of the place of incorporation
of a corporation)??! are always competent. Similarly, in Canadian common law as well as under the
Quebec Civil Code,??? a corporation can generally be sued at the place of incorporation. In those
common law legal systems, however, exercise of jurisdiction is not ordinarily mandatory and a
judge may decline jurisdiction on grounds of forum non conveniens, i.e. based on the argument
that a case is better heard somewhere else, see also below, N [138]).

[130] The Brussels | (recast) Regulation adhering to the principle actor sequitur forum rei, according
to which individuals must be sued in their member state of domicile,??® does not make a radical
choice between the place of incorporation and the place of administration. The notion of domicile,
as regards a company is very broad. It is either the company’s statutory seat, the seat of its central
administration; or where its principal place of business is located.??* In addition, “For the purposes
of Ireland, Cyprus and the United Kingdom, ‘statutory seat’ means the registered office or, where
there is no such office anywhere, the place of incorporation or, where there is no such place
anywhere, the place under the law of which the formation took place”??>. Most importantly, as
indicated above, in principle?? it is not possible to decline jurisdiction at the place of domicile unless
a case is pending elsewhere in Europe, by virtue of facultative fora.

[131] Within the concept of “place of administration” one may include the place where decisions
are normally taken, or in so far as failure to supervise a subsidiary or even a contracting party
(typically a supplier) under the relevant (parent) company’s control, where the failure occurred. In
some jurisdictions, courts have developed such duties to supervise specifically in order to hold
companies liable for their subsidiaries (see below, N [157] et seq.).

3.1.3. The Importance of the Place of Activities or Decisions Taken

[132] In many cases, the place of incorporation is not necessarily the place of the headquarters or
the central place of administration of a corporation. The Brussels | (recast) Regulation explicitly
states that the seat of the central administration provides grounds for jurisdiction (see above,
N [130]). Also, Canadian common law rules allow for jurisdiction in the state where the central

220 See CASTEL, pp. 83 et seq.

221 The main place of business may also provide an additional forum, see below, 3.1.3.
222 Art. 3134 and 3148 (1) Quebec Civil Code.

223 Art. 4(1) Brussels | (recast) Regulation.

224 Art. 63 Brussels | (recast) Regulation.

225 |pid.

226 Exceptions apply in the case of choice of forum or for the cases where the Regulation provides for an exclusive
head of jurisdiction.
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administration of a corporation is located, as this is a typical case of presence within the jurisdiction.
In the U.S., the main place of business may provide an additional forum for acts concerning that
business (see below, N [136] et seq).

[133] In addition, in tort cases, the locus delicti offers one or more additional fora. The place where
a tortious act was committed or where the harm occurred offer additional fora against a company
domiciled in the European Union.??” The locus delicti is a ground for jurisdiction under Canadian
common law??® and the Quebec Civil Code as well as in many states of the U.S. To establish the
place of tort, Canadian courts follow a flexible approach rather than limiting themselves to the place
of harm or the place where acts were committed. Under the law of Quebec it is the place where the
act (“fault”) was committed or an injury occurred that, amongst others, can be qualified as the place
of the tort??°,

[134] The fora indicated above might be relevant for the present context to the extent that a decision
was taken at the place of administration, or to the extent that failure to supervise a subsidiary or
even a contracting party under the parent company’s control (typically a supplier) are at stake.?3°
As mentioned earlier (N [131]), courts have developed such duties in order to hold companies liable
for their subsidiaries in some jurisdictions (see below, N [157] et seq.).

3.1.4. Importance of Factual Connections

[135] Under common law legal systems, courts tend to place greater emphasis on a case-by-case
analysis based on the facts of a specific case when dealing with questions of jurisdiction. Two
notable examples of this approach are (1) the determination of the extent of the connection between
a corporation and a foreign forum necessary to justify the forum’s personal jurisdiction over the
corporation under U.S. law and, more generally, (2) the notion of forum non conveniens.

[136] Under the due process clauses of the Fifth and Fourteenth Amendments of the U.S.
Constitution, a defendant may not be required to appear in a court located outside of such
defendant’s domicile (actor sequitur forum rei) unless the defendant’s (and, in some cases, the
subject of the litigation’s) contacts with the “foreign” forum are significant enough that the traditional
notions of “fair play and substantial justice” are respected.?3! These are often referred to as
“minimum contacts” in U.S. case law.?%? That said, there appears to be a trend in U.S. Supreme
Court case law towards narrowing jurisdiction over foreign?®® corporations.?** For example, in
Daimler AG v. Bauman, the Supreme Court held that “asserting general personal jurisdiction over

227 Art. 7 (2) Brussels | (recast) Regulation; The formulation is a consequence of the ECJ consolidated
interpretation of the rule now formulated in Art. 7 (2) Brussels | (recast) Regulation with regards to its ancestor
(Art. 5 (3) of the 1968 Brussels Convention), see the first of the line of cases mentioned in the text: judgment
of ECJ, 7 March 1995, Shevill and Others, ECLI:EU:C:1995:61, Reports of Cases 1995 1-00415.

228 \WALKER, p. 232; see also MIJARES PERA, p. 8.
229 WALKER, p. 233.

230 Critical as to the possibility to establish jurisdiction at the seat of the administration for injuries or losses that
occur abroad in this context: WAGNER, Haftung, p. 735.

231 International Shoe v. State of Washington, 326 U.S. 310 (1945).
232 International Shoe v. State of Washington, 326 U.S. 310 (1945).
233 |.e. corporations not domiciled in the forum state.

234 See Goodyear Dunlop Tires Operations, S. A. v. Brown, op.cit; Daimler AG v. Bauman, 571 U.S. 20 (2014),
134 S. Ct. 746 (2014); Bristol-Myers Squibb Co. v. Superior Court of California, San Francisco County, 137
S.Ct. 1773 (2017).

59



Access to Remedy

a corporation that is not headquartered or incorporated within the court’s jurisdiction violates the
constitutional requirement of due process even if the corporation does significant business there
directly or through a subsidiary”.?®> As a result of this decision, it appears that suing a parent
company for the acts of its subsidiary will require holding the parent corporation directly liable for
the acts of its subsidiaries and that general personal jurisdiction may only be asserted against a
corporation in the territory of its “home”: in other words, where the corporation’s main activities take
place.?*

[137] The common law doctrine of forum non conveniens allows a court that has jurisdiction to
decline to exercise it based on a determination that another court would be better suited to decide
the case.?®” In making that determination, courts will consider, among other elements, the
availability of witnesses, the law applicable to the transaction, the residence of the parties or the
place where the parties carry on business and the possibility for the plaintiff to obtain justice in the
foreign jurisdiction. In addition, the special competence or expertise of a particular court must be
taken into account in order to decide whether an alternative forum is more appropriate.?3® Once
again, the weight to be given to these factors is normally discretionary and it is for the court to
decide on case-by-case basis.?*°

3.1.5. Jurisdiction over the Subsidiary as a Result of a Joinder of Actions

[138] As mentioned below (see N [157] et seq.) according to their substantive law, most countries
do not hold parent companies liable for acts or omissions of their subsidiaries, since the latter are
normally deemed to be separate legal entities. However, it is important to point out that separate
entities may always be sued jointly in the domicile of one of them (forum rei), as was the case in
Owusu.?*? This means that, even in the absence of a head of jurisdiction allowing a person to sue
the subsidiary in the country of the parent company (or vice-versa, in the absence of a head of
jurisdiction allowing a suit to be brought against the parent company in the country of the
subsidiary), by virtue of Art. 8 (1) Brussels | (recast) Regulation: “A person domiciled in a Member
State may also be sued,: (1) where he is one of a number of defendants, in the courts for the place
where any one of them is domiciled, provided the claims are so closely connected that it is
expedient to hear and determine them together to avoid the risk of irreconcilable judgments
resulting from separate proceedings”. This is only possible when the claim is brought against the
parent company as well.

235 Daimler AG v Bauman, 134 S. Ct. 746 (2014), at 761-2.

236 The narrowing trend appears to apply to special jurisdiction as well, requiring that the corporation’s contacts
with the foreign forum be related to the transaction that forms the basis of the suit. See description of the
Bristol-Myers Squibb case in Annex 1, under 5.2.6.

237 See E. L. Barrett Jr., The Doctrine of Forum Non Conveniens, 35 California Law Review 380 (1947); for
Canada, see MUARES PERA, p. 8, referring to Van Breda 2012 SCC 17.

238 Gpiliada Maritime Corp. v Cansulex Ltd, [1987] A.C. 460.
239 Connelly v RTZ Corp. Plc, [1998] A.C. 854. See, also, MIJARES PERA, p. 8, referring to Van Breda
2012 sCC 17.

240 ECJ, 1 March 2005, Ansdrew Owusu, ECLI:EU:C:2005:120. In Owusu, the claimant was a British national
acting to redress a tort that had occurred outside the European Judicial Area. The claimant sued many
companies based outside the European judicial Area but was successful in bringing his action “at home”, in
his own forum, because he sued those companies jointly with a British company, the company that put him in
contact with all the other companies involved.
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3.1.6. Forum Necessitatis

[139] Forum necessitatis is deemed to be an exceptional ground for jurisdiction, aimed at
guaranteeing the victim access to justice in cases where it seems that no other judge is willing to
take jurisdiction over his or her case. In the present context, it might provide a basis for jurisdiction
over the subsidiary, or over a parent company not established in the forum state, if, and only if, the
other possible fora do not provide reasonable access to justice to the persons concerned.

[140] Private international law rules establishing that a judge may ground jurisdiction on the basis
of necessity are relatively new. Art. 11 of the Belgian Code de droit international privé**' and
Art. 3136 of the Code civil du Québec are examples. Also at the European level an increasing
number of regulations (4/2009 on maintenance obligations, 650/2012 on successions etc.)
recognise “necessity” as a ground for European judges’ jurisdiction. However, in civil and
commercial matters, the Brussels | Regulation (recast) does not allow recourse to a forum
necessitatis.?4?

[141] In Quebec, Art. 3136 of the Quebec Civil Code (inspired by Swiss law?4%) allows jurisdiction
if it is impossible or not reasonably possible to seize the court abroad. In spite of the fact that the
claimants relied on this provision, the Quebec Supreme Court declined jurisdiction on this basis in
a case where the Armed Forces of the Democratic Republic of Congo had killed 70 to 80 civilians
fighting an insurrection that had taken place near mining operations of the defendant that allegedly
provided logistic support to the Armed Forces.?**

3.1.7. Jurisdiction Based on Specific Legislation

[142] In the U.S., two pieces of federal legislation specifically address international claims that
would be applicable in the human rights context: the Alien Tort Claims Act?*> (ATCA, also referred
to as the Alien Tort Statute, or ATS) and the Torture Victim Protection Act (TVPA).?*¢ The ATCA
does not actually create a cause of action but, instead, is specifically a jurisdictional statute which
provides as follows. “The district courts shall have original jurisdiction of any civil action by an alien
for a tort only, committed in violation of the law of nations or a treaty of the United States.” As the

241 Loi du 16 juillet 2004 portant le code de droit international privé, Moniteur belge, 27.7.2004.

242 Similar provisions can be found in Romania (Art. 153 Legea nr. 105 din 22 septembrie 1992 cu privire la
reglementarea raporturilor de drept international privat), Austria (8 28 Gesetz vom 1.8.1895, RGBI 110,
betreffend die Einflilhrung des Gesetzes Uber die Ausiibung der Gerichtsbarkeit und die Zustandigkeit der
ordentlichen Gerichte in burgerlichen Rechtssachen (Jurisdiktionsnorm — EGJN), and Portugal (Art. 65. 1 d
Cddigo de Proceso Civil).

243 GUILLEMARD, 8/7.
244 Anvil Mining Ltd, 2011 QCCS 1966, cited by MIJARES PERAS, p. 7.
245 28 U.S. Code § 1350.

246 Torture Victim Protection Act of 1991, 28 U.S.C. § 1350 n.2. The TVPA provides: “An individual who, under
actual or apparent authority, or color of law, of any foreign nation (1) subjects an individual to torture shall, in
a civil action, be liable for damages to that individual; or (2) subjects an individual to extrajudicial killing shall,
in a civil action, be liable for damages to the individual's legal representative, or to any person who may be a
claimant in an action for wrongful death.”
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TVPA, does not grant jurisdiction?#” and may not be used to sue a corporation?#, it will not be
discussed in greater detail.

[143] Since the 1990s, approximately 200 cases have been brought against transnational
businesses under the ATCA “for their roles, typically vicarious, in violating customary international
human rights norms in countries hosting businesses’ activities.”?*° The subject matter jurisdiction
of the ATS requires that “any claim based on the present-day law of nations to rest on a norm of
international character accepted by the civilized world and defined with a specificity comparable to
the features of the 18th-century paradigms”.?>°

[144] In the April 2013 case of Kiobel v. Royal Dutch Petroleum,?! however, the U.S. Supreme
Court held that the presumption against extra-territorial application of federal law applies to claims
under the ATCA brought for violations of customary international law that occur abroad, and that
nothing in that case rebutted the presumption.?5? In that case, unanimous as to the result, the Court
held that in order to overcome the presumption, plaintiffs must demonstrate that a claim “touch[es]
and concern[s]™?® the territory of the United States with sufficient force; however, a business’
presence in the United States alone is not sufficient to overcome the presumption.?>* To date, there
is no Supreme Court case law defining the notion of “touch and concern.” In its most recent decision
Jesner v. Arab Bank, the Court did not deem it necessary to elaborate on this criterion but held that
“foreign companies create unique problems. And courts are not well suited to make the required
policy judgments that are implicated by corporate liability”. As a result, it held that foreign
corporations may not be defendants in suits brought under the ATCA.25

3.2.  Applicable Law

3.2.1. Law Applicable to the Right to Obtain Compensation

[145] The member states of the European Union determine the law applicable to claims for
compensation on the basis of the Rome | and Rome Il Regulations.?®® The general rule on tort
claims is that the lex loci delicti, i.e. the law of the place where the tort occurs, applies. The same

247 |t is worth noting here that there is also a federal criminal statute which grants jurisdiction over alleged
offenders who are either U.S. citizens or are present in the U.S., regardless of the nationality of the victim or
the alleged offender. 18 U.S. Code § 2340A.

248 See Mohamad v Palestinian Authority, 566 U.S. 449 (2012) (holding that “only a natural person is an
‘individual’ who can be held liable under the Torture Victim Protection Act”).

249 SKINNER, p. 160.

250 Spsa v Alvarez-Machain, 542 U.S. 692, 124 S. Ct. 2739, 159 (2004).
251 Kiobel v Royal Dutch Petroleum, 569 U.S. 108 (2013).

252 |bid. at 124.

253 “gven where the claims touch and concern the territory of the United States, they must do so with sufficient
force to displace the presumption against extraterritorial application.” Kiobel v Royal Dutch Petroleum, 569
U.S. at 124-5.

254 |bid.

255 Jesner v Arab Bank, 584 U.S. _ (2018) at [25-26]., available at: https://www.supremecourt.gov/
opinions/17pdf/16-499_1a7d.pdf.

256 Regulation (EC) No 864/2007 of the European Parliament and the Council of 11 July 2007 on the law
applicable to non-contractual obligations (Rome |II), Official Journal of the European Union L 199/40
(hereinafter Rome Il Regulation or Regulation (EC) No 864/2007).
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principle applies in Canada, and this can be the place of the activity or of the injury.?” Also in the
U.S., one may assume that the lex loci delicti applies,?>® and, if the wrongful act is in one state and
the injury occurs in another, the law of the latter will be applied?>® with some exceptions?%°. Some
U.S. jurisdictions, however, follow the “most significant relationship” rule?®!; others the
“governmental interests analysis” approach,’®? others still the “comparative impairment”
approach.?®® These might provide for exceptions to the principle of lex loci under certain
circumstances. Also Canadian private international law seems to allow for exceptions.?%*

[146] The Rome Il Regulation provides for several exceptions, one depending on party
autonomy?%®, another in favour of the law of a common habitual residence of the victim and the
defendant at the time when the damage occurs?®®, yet another for the law of the place with the
closest link to the tort (so called clause d’exception). The text explicitly allows for the application of
the law governing the “pre-existing relationship between the parties, such as a contract, that is
closely connected with the tort/delict in question”. These exceptions do not apply in the specific
case of environmental damages, which allows a choice between the law of the place where the
causes of the event causing damage began to be produced and the law of the country in which the
event giving rise to the damage occurred.?%”

[147] Even if foreign law is applicable according to those rules, there are other norms in the
jurisdictions under review that might lead to the application of another law. In the U.S., for a foreign
law to be applied, one of the parties must raise the question of the law applicable to the claim, and,
usually, prove the substance of the foreign law; otherwise the lex fori will be applied ex officio.?6®
In Europe, fundamental rights are considered to be part of public policy (ordre public), enabling the
court to dismiss a foreign law normally applicable as lex loci. Accordingly, the Charter of
Fundamental Rights of the European Union is applicable when applying European Union norms in
general.?%® The European Convention on Human rights is also a relevant source of fundamental
rights contributing to interpretation of the notion of European States’ ordre public. As a
consequence, a European judge may apply forum law in judging human rights violations, and

257 CASTEL, p. 209 and 214; WALKER, HCF 145 and HCF-147; Art. 3126 Quebec Civil Code.

258 See below N [801] et seq., quoting Norris v Taylor, 460 So. 2d 151 (Ala. 1984); Myers v Hayes International
Corp., 701 F. Supp. 618 (M.D. Tenn. 1988).

259 |bid. with reference to Ling v Jan’s Liquors, 237 Kan. 629 (Kan. 1985).
260 |bid. with reference to SYMEONIDES, p. 331

261 |bid. quoting Enron Wind Energy Sys., LLC v Marathon Elec. Mfg. Corp. (In Enron Corp.)., 367 B.R. 384
(Bankr. S.D.N.Y. 2007)

262 |bid. quoting District of Columbia v Coleman, 667 A.2d 811 (D.C. 1995), but see, also, Richards v United
States, 369 U.S. 1 (U.S. 1962).

263 |bid. quoting Bernhard v Harrah’s Club, 16 Cal. 3d 313 (Cal. 1976).
264 CASTEL, pp. 211 et seq.

265 Art. 14 Rome Il Regulation. The choice is possible, as far as such an agreement does not prejudice the rights
of third parties. However, the application of peremptory norms of the law of the country where the damage
occurred, as well as of peremptory norms of Community law need to be applied.

266 Art. 4 (2) Rome Il Regulation.

267 Art. 7 Rome Il Regulation, following a principle originally established in procedural law by the decision Sheuvill,
ECJ, 7 March 1995, Shevill and Others, ECLI:EU:C:1995:61.

268 See Hay et al., p. 607.
269 BUREAU & MUIR WATT, N 620-60.
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disregard a foreign lex loci delicti commissi whenever he thinks that the latter may lead to results
incompatible with the requirements of basic human rights.

3.2.2. Law Applicable to the Quantum of Damages

[148] In the European Union, the same law applies to the right to obtain compensation (see above,
N [145] et seq.) and the quantum of damages. According to Art. 15 para. ¢c) Rome Il Regulation,
the scope of the law applicable to the damage includes “the existence, the nature and the
assessment of damage or remedy claimed”. In the U.S., the quantification of damages is often seen
as a procedural issue and therefore governed by the lex fori.?"°

4. Corporate Law and Torts

4.1. Comparative Overview

[149] Financial compensation is probably the most common judicial remedy in Western legal
systems. It provides direct relief for the victim and therefore seems the most worthy of protections.
With the exception of a few possibilities for the victim within criminal law and proceedings (see
above, sec. 2.3, N [114] et seq.), claims for financial compensation generally require a basis in
substantive law that would provide for such a remedy, once the jurisdictional (see above, sec. 3.1,
N [126] et seq.) and procedural (see below, sec. 5, N [163] et seq.) hurdles are overcome. In the
legal systems under review (and provided that the law of these jurisdictions applies, see above,
sec.3.2, N [145] et seq.), the legal basis for financial remedies against the company and/or its
directors are found in either tort and/or corporate law.

[150] A victim of human rights violations caused by an enterprise abroad has potential remedies
in the home state of this enterprise either against the directors of a company and/or against the
company itself. As the legal framework often distinguishes between the two situations, they will be
addressed separately below, desspite the fact that some arguments might apply to both.

4.2. Directors’ Liability2"*

[151] As a preliminary remark, we note that the structure of companies and, accordingly, the
directors’ role and responsibilities vary considerably among the different jurisdictions under review.

270 BoRCHERS, Punitive Damages, p. 544-45.

211 There is some international and comparative legal literature dealing specifically with directors’ liability. It
provides a compilation and, sometimes, analysis of different national approaches to directors’ liability in
general, often from a commercial perspective (for descriptive reports, see SMERDON; Loos A.; see also
ANDERSON; for a more analytical study, see GERNER-BEUERLE et al.). For more general literature on
comparative company law concerning directors’ liability and directors’ duties (e.g. Le pouvoir dans les
sociétés. Journées chiliennes. Tome LXII/2012, Paris 2012, esp. pp. 446 et seq.; ANDENAS & WOOLDRIDGE,
pp. 265 et seq; SIEMS & CABRELLI, pp. 27 et seq). Indirectly related to directors’ liability is the considerable
amount of literature on corporate governance (see HopT, pp. 1061 et seq, p. 1187, according to whom “Since
the late 1990s, when the field of comparative corporate governance emerged, it has virtually exploded.”
Finally, several studies in the field of business and human rights mention directors’ liability to some extent.
The following discussion will attempt to combine elements of this literature with the national reports and focus
on access to justice considerations.
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One important element is the existence of (only) one board of directors (one-tier structure, such as
in Switzerland) or of two instances (two-tier structure, typically in Germany): a management board
and a supervisory board. There are also, however, hybrid structures that divide management and
supervision within the one-tier structure (typically in Scandinavian countries).?’? In addition, the
definitions of director, especially the liability provisions relating to de facto directors, might vary.
These differences need to be borne in mind when comparing the different liability regimes, as the
differences do have an impact on the directors’ duties as well as on their enforcement, i.e. typically
on directors’ liability.2”2

[152] An essential function of company law is the control and accountability of management (i.e.
the board) towards the company or/and the owners of the company, i.e. typically the shareholders
and investors.?’ Directors must act in the interest of the company, and they owe duties first to the
company.?’> Liability provisions in corporate law therefore deal typically with directors’ liability
towards the company. Several legal systems also provide for liability directly to the shareholders,
at least in specific circumstances (e.g. English law, if a specific factual relationship exists). Liability
to other parties is explicitly provided for under corporate law only in one jurisdiction under review,
i.e. Denmark. Under section 361(1) of the Danish Companies Act, directors are liable to pay
damages for damage they cause, intentionally or negligently, to third parties, and therefore also
potentially to victims of human rights violations abroad. A damage claim requires only proof of
causation, negligence (fault) and damage.?’® Nevertheless, in spite of this provision, it seems that
claims of third parties against directors are rare in Denmark.

[153] In most other legal systems, general tort provisions might allow third parties (and,
accordingly, also victims of human rights violations abroad) to claim damages against company
directors. In fact, even the Danish provision is understood as a reference to general tort principles.
However, there are significant differences among the legal systems as to when and how such
claims are possible.

[154] As a basic rule, generally applicable in most legal systems under review (with the exception
of Denmark), a tort committed by a director is considered a tort of the company. In French law, third
parties can only sue the director if he or she has committed a “wrong separable from his or her
functions”. Under Dutch law, the individual director is only liable if he or she engaged in conduct
that is qualified as “a serious and personal reproach”. Examples cover mainly acts where the
director knowingly engaged in dealings to the disadvantage of a creditor. Under English law, a
director will be personally liable for his or her own torts committed in relation to the company’s
affairs (such as fraud), he/she can be held jointly liable in the unlikely event that he or she assumes
personal responsibility for the acts or omissions of the company which render the company liable,
or he/she can be jointly liable where he or she procures or directs the wrongful act or omission in
guestion. In German law, as well, liability would generally require personal involvement, i.e. the fact
that a director committed the tortious act (typically an injury) by him- or herself. There is
considerable uncertainty concerning whether a director can be held responsible for lack of oversight

212 See GERNER-BEURLE et al., pp. 5 et seq.; for more on detail on the European models, see: HOPT & LEYENS,
pp. 135 et seq.

273 See GERNER-BEUERLE et al., pp. vii and 3.
274 KRAKMAN et al., pp. 35 et seq.

275 See GERNER-BEUERLE et al., p. 63.

276 See BOE & POULSEN, pp. 341, 344,
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over the employee. In the various Canadian provinces, there is the possibility of personal liability if
actions or omissions are personal and outside their authority as agents for a corporations, i.e. the
director must make the tortious act his or her own by deliberately, and wilfully participating in it.2””
This seems to be the case, according to case law, if tortious conduct causes physical injury,
property damage or a nuisance, even when the director acts in the best interest of the company.?78

[155] In most cases of human rights abuses committed abroad, there is typically no personal
involvement as indicated in the various legal systems. For this reason, to our knowledge, there are
no cases in the jurisdictions under review holding directors liable for human rights violations abroad.
There are, however, other constellations where directors’ liability might be more likely. One of them
is the case of bankruptcy of the corporation. In this situation, the legal systems under review provide
for particular duties and liabilities, especially towards creditors of the companies.?’® Another
situation is liability towards employees. In this context, legislation in several Canadian provinces
imposes individual liability on directors for salary arrears?®. In addition, a director can be personally
liable towards an employee for physical injuries in cases where he or she had or ought to have
“personal factual awareness of serious and avoidable or reducible danger” for the employees in
relation to corporation related activities.?®! Finally, a director could be held liable for workplace
discrimination.?®? |t is, however, unclear, whether this would also apply to employees working
abroad.

[156] In conclusion, while there seems to be a general tendency towards an increase in directors’
individual liability,?8 the cases in which directors are individually liable to victims of human rights
violations abroad are conceptually limited in most jurisdictions to situations where the director was
him- or herself actively and personally involved in the human rights violation, or where he or she
can be individually and seriously blamed. A mere violation of a duty to supervise will generally not
be enough to trigger liability, though the situation is unclear in Germany in this regard. Only in
Denmark is the wording of the corporate legislation relatively favourable towards a liability claim
along these lines. There is, however, no case law on the subject, so there are considerable
uncertainties concerning how courts would actually assess such a claim. Finally, there are as yet
no reported cases on the possibility of directors being held liable for omissions in the context of the
human rights due diligence obligations that have recently been introduced in a number of
jurisdictions. As most of these are linked to reporting obligations and are therefore designed to
protect investors and shareholders rather than victims, they do not seem to be designed to offer a
remedy to the victims of human rights violations abroad. We cannot, however, rule out the
possibility that a court would characterise a due diligence obligation as also protecting potential
victims in a specific case.

277 pE GUISE et al., pp. 119 et seq, 126; KOEHNEN & COWLING, pp. 61, 69. SARRA, pp. 81, 85.

278 SARRA, p. 86, quoting from ADGA Systems International Ltd v Valcom Ltd (1999) 43 OR (3d) 101; see, on the
case and its extension of personal liability: NicHoLLs, p. 1.

279 For example Art. 2:138 NV and 2:248 BV of the Dutch Civil Code (Liability for gross mismanagement as an
important cause of bankruptcy).

280 pe Guise et al., pp. 119 et seq, 125 ; SARRA, pp. 100 et seq.

281 SARRA, p. 97.

282 SARRA, p. 99.

283 See generally: GLASBEEK, pp. 1 et seq, 23 et seq; see also ANDERSON, Preface, p. v; for Canada: KAISER, p. 15.
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4.3. Corporate Liability, Especially for Activities of a Subsidiary

[1567] Liability of the corporation for human rights violations abroad can typically be based on
contract or tort. In most legal systems under review (with the exception of France), a victim can
choose the legal basis of the claim if the preconditions for both exist. Contractual liability generally
requires the existence of a contract between the victim and the author of the human rights violation
as well as a breach of a contractual duty, and it therefore applies to victimns who are employees
of the company. The other conditions for liability in contract as well as, more importantly, the
requirements for tort liability vary according to the jurisdiction. In English law and in most states of
the U.S., various torts might apply, one of the most frequently used being the tort of negligence. It
requires the existence of a duty on the side of the author, owed to the victim, and the breach of the
duty by the author, causing the damage/injury at stake. In French law, liability claims in tort,
according to the general clause (Art. 1240 (formerly 1382) Civil Code) require fault (i.e. typically
negligence), causation and damage. Dutch, German, and Danish law require an additional element
that is referred to as “wrongfulness” in academic and comparative writing. In German law, this is
reflected in statutory provisions that require damage to the physical integrity or property, or the
violation of some other rights or provisions as a condition for liability; in Dutch and Danish law the
concept is often interpreted similarly. A thorough description and comparison of the different
national tort law traditions would require much more detail.?®* Given the scope of this report, the
following discussion will focus on two issues particularly relevant for corporate liability for activities
abroad. In fact, some legislation specifically provides for liability for damages caused abroad. In
addition, as companies often carry out their activities abroad through subsidiaries, the report will
analyse how corporations are held liable in that respect.

[158] The most frequently discussed statute in relation to corporate liability for human rights
violations in the U.S. is probably the Alien Tort Claims Act, which only addresses jurisdictional
issues?® (see paras. [142]et seq.). In addition, the U.S. Torture Victims Protection Act of 1991
provides for liability for acts of torture or extrajudicial killing. Case law, however, has established
that the Torture Victims Protection Act permits only claims against natural persons.2 |t therefore
does not apply against corporations in at least some Circuits in the U.S%®". Finally, the Anti-
Terrorism Act would offer the possibility for a U.S. national “injured in his or her person, property,
or business by reason of an act of international terrorism”2® to sue in the U.S. for three times the
damage actually sustained. Nonetheless, the Act has not given rise to successful litigation and it
seems difficult for a victim to prove the involvement of a corporation in acts of terrorism.
Interestingly, there appears to be a statute in Belgium enabling Belgian residents to sue for such
torts.?®®

[159] In all jurisdictions under review, several mechanisms were developed to allow holding a
parent company liable for acts of the subsidiary desspite the separate legal personalities of the two.
Three different avenues have been developed to hold the parent company accountable for acts of

284 See for instance BUSSANI & SEBOK.
285 DE LISLE, p. 395 seq, p. 403, referring to Sosa v Alvarez-Machain, 542 U.S. 692 (2004).
286 DE LISLE, p. 404.

287 See e.g. Bowoto v Chevron Corporation, et al., F.3d, 2010 WL 3516437 (C.A. 9 (Cal.)); but see, also, Aldana
v Del Monte Fresh Produce, N.A., Inc., 416 F.3d 1242, 1250-52 (11th Cir. 2005).

288 18 U.S.C.§ 2333 (a).
289 ENGLE, pp. 70 et seq.
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its subsidiaries. Similar arguments are sometimes developed in order to hold a company
accountable for acts committed by a company it controls.

[160] First of all, courts in all jurisdictions under review may, under certain circumstances, “pierce
the corporate veil”, i.e. they may regard acts of the subsidiaries as acts of the parent company.
This theory, however, is applied very rarely in the present context. In Germany for example, it
generally requires the blending of property. According to some German authors, piercing the
corporate veil is also possible in the event of full and active control by the parent company, mainly
in cases where the parent company extracts assets from the subsidiary before the latter goes into
bankruptcy. Also in Denmark, the theory is applied only in relation to bankruptcy of the subsidiary
and after the mixing of assets; in France, as well as in the Netherlands;?% a similar possibility exists
in the context of bankruptcy. In the Netherlands, the (controversial) doctrine of “vereenzelviging”
(identification) might allow — though only in exceptional cases — attributing acts and liabilities to a
parent company in the event of a conjunction of several of the following circumstances: dominance,
intensive involvement in the management, creation of expectations, blending of assets, especially
if recognizing the separate existence of the two corporations would lead to consequences contrary
to good faith.?®! In the UK, piercing the corporate veil may only take place when a company is
established for fraudulent purposes, or where itis set up to avoid an existing obligation. While these
instances make it seem rather unlikely that the theory of piercing the corporate veil applies to liability
for human rights violations, Canadian courts have had a more favourable approach. According to
a decision of the Ontario Court of Appeal, the separate legal personality can be disregarded if a
subsidiary corporation acts “as the authorized agent of its controllers”.?> The Ontario Superior
Court applied this reasoning in 2013 in a preliminary assessment of a claim for human rights
violation by a subsidiary.?%3

[161] A second approach consists in holding the parent company liable for the breach of a duty to
supervise its subsidiary. This possibility was most famously developed in 2012, in the UK case of
Chandler v Cape?®* concerning liability towards employees for asbestos related damages.
According to this case, the following conditions allow holding a parent company liable towards
employees of the subsidiary: (1) the businesses of the parent and subsidiary are in a relevant
respect the same; (2) the parent has, or ought to have, superior knowledge of some relevant aspect
of health and safety in the particular industry; (3) the subsidiary’s system of work is unsafe as the
parent company knew, or ought to have known; and (4) the parent knew or ought to have foreseen
that the subsidiary or its employees would rely on its using that superior knowledge for the
employees’ protection. Some commentators argue, on the basis of previous cases, that in certain
circumstances, a holding company may have a direct duty of care toward its subsidiary’s tort
victims, including both employees and third parties, without making any distinction among the
claimants. The English cases are also discussed in Denmark, where the literature suggests that
the same reasoning could be applied, although there are no supporting cases (yet). Also in Canada
and the U.S., some courts reason along similar lines, though there are some inconsistencies,
especially in U.S. case law, concerning possibilities and conditions of such liability. In the

2% |n the Netherlands, the liability of the director in the event of bankruptcy can be applied to a parent corporation
with direct influence over the management(as a de facto manager), see VANDEKERCKHOVE, p. 35.

291 VVANDERKERCKHOVE, pp. 37 et seq.

292 parkland Plumbing & Heating Ltd v Minaki Lodge Resort 2002 Inc., 2009 ONCA 256.

293 Choc v Hudbay Minerals Inc., 2013 ONSC 1414.

294 David Brian Chandler v Cape plc, 2012 England and Wales Court of Appeal Civil Division 525.
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Netherlands, the parent company can be held liable in tort in violation of a duty of due care towards
creditors if it knew or should have known that its act of omission would harm the creditors of the
subsidiary and if there was considerable involvement with the management of the subsidiary.?®®
Finally, the French legislator has introduced an explicit duty for large-size parent companies to
oversee the activities of the subsidiaries (under direct or indirect control) and even of their
subcontractors and companies within the supply chain in order to identify and prevent the possibility
of human rights violations, physical injury and environmental damage.?®® The Act provides a basis
for claims of victims against the parent company, as it explicitly refers to the general clause of
liability. While the European Union has introduced a regulation requiring big companies to report
on the existence and results of their due diligence processes in Human rights and environmental
matters (Directive 2014/95/EU), it is not certain that the duty to report will be linked to a duty to
supervise leading to subsequent liability as is the case according to the French Act.

[162] Finally, a third approach to holding parent companies liable for human rights violations (mainly
found in the US) consists of considering them to be participants in the respective act. As for the
other theories, court practices vary considerably in this respect; it is therefore difficult to establish
the precise conditions for such liability.

5. Procedural Law

5.1. Introduction2®”

[163] Civil claims in the context of human rights violations are likely to be brought as tort claims
principally for personal injury or for damages to property or environment. The following analysis will
therefore, as a point of departure, focus on rules governing tort claims, although more general civil
law rules will be discussed when they are of relevance for the scope of this study. This part of the
study focuses on issues that appear to have been subject to more extensive discussion in the
context of access to justice following human rights violation, namely the statutes of limitations (5.2.),
financial barriers and legal aid (5.3.); and several issues relating to proof (5.4.).298

5.2.  Statute of Limitations

[164] Rules on time limitations can be an important barrier to human rights claims for civil justice.
Although generally applicable, they have been deemed to pose specific barriers to human rights
claims, given the difficulties in investigating and gathering evidence for such claims.?®® This is
particularly true in transnational situations; victims of human rights violations in foreign countries

2% VVANDEKERCKHOVE. pp. 33 et seq.

2% Loi n° 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés meéres et des entreprises
donneuses d'ordre, Journal Officiel, 28.03.2017 after Decision 2017-750 of the Conseil constitutionnel.

297 Although there are few comprehensive comparative studies containing detailed information and analyses of
specific national civil law procedure regimes, there are several commentaries in the legal literature on how
national civil law proceedure rules and related policies and practices generally may constitute barriers to
justice (see for example ZeRK, pp. 64 et seq.

298 |bid, see also for example LAzARUS et al.and SKINNER et al.
299 SKINNER et al., p. 39.
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must first discover that they may bring their case in the home country of the business corporation,
then find out how this may be done, and subsequently raise sufficient funding etc.

[165] Limitation periods for a tort-based claim often depend on the nature of the claim. In the UK
and France, for example, there are specific limitation periods for claims that include damages for
personal injury. For this kind of claim, the limitation period is shorter than the general tort law rule
in the UK (3 years instead of 6 years) whereas it is longer in France (10 years instead of 5 years).
A majority of jurisdictions (Denmark, Germany, the UK, Quebec3® and the U.S. (federal law)) have,
in accordance with the general or fall-back rules, a limitation period of either three or four years for
tort law claims that include damages for personal injury. If the damage caused to a person was
intentional, a longer limitation period may apply. This is the case at least in Germany where the
limitation is 30 years. In Quebec, a 10 year period applies to acts causing bodily injury that
constitute criminal offences.3

[166] Where there is a need of proof of damages, i.e. if the tort is not actionable per se, the limitation
period starts running from the date when the damage is sustained, at least in Denmark and the UK.
In Germany, it begins running at the end of the year in which the claim arises, whereas the general
French rule (and the case-law of the Supreme Court of Canada)3%? designates the date when the
person became aware of the claim. A requirement that the claimant become, or should have
become, aware of the claim in order to trigger the running of the limitation period also applies in
Denmark and Germany. There may be a maximum limit for the suspension of a claim; for example
in Denmark, claims for damages for personal injury are subject to a maximum limitation period of
30 years.

[167] If the court finds that a foreign law applies to the substantive issues, the national choice of
law rules may also provide that the foreign law governs the limitation period. However, in the UK,
there is an exception to this principle, based on public policy, if its application would result in undue
hardship for a person who is (or who might be) made a party to the proceedings. In this regard, it
should be mentioned that limitation periods for tort based claims can be very short, and thereby
significantly limit the possibility of access to justice.3%

5.3.  Financial Barriers and Legal Aid for Bringing an Action in Court

[168] Litigation is often complex and costly. Indeed, court fees to bring a case, costs of expert
witnesses, transport and other services, and, in particular, costs of legal counsel may in many
cases effectively hinder access of victims of human rights violations to civil justice.3** More
generally, according to a major comparative study on litigation funding and costs including 37
jurisdictions, the high level of legal fees and the procedural architecture in some systems produce
significant challenges for delivery of access to justice at proportionate costs through the courts.3%

800 Art. 2925 Quebec Civil Code; BAUDOUIN & LINDEN, N 205.
301 Art. 2926.1 Quebec Civil Code.

302 BAUDOUIN & LINDEN, N 299.

303 TavLOR et al., p. 16.

304 UNGP commentary, p.28 to Principle 26, which states that the costs for bringing a claim can be an important
practical barrier to access judicial remedy. See for example the volumes edited by REIMANN; HODGES et al.,
and PICKER & SEIDMAN, p. 26.

305 HobGEs et al., p. 108.
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Controlling costs and delays in court have long been recognized as difficult issues that remain
unresolved in many jurisdictions.3%6

[169] The rules on cost and fee allocation in civil procedure, i.e. which of the parties bears which
kind of litigation expenses, is obviously of great importance for the issue of access to justice.
Traditionally, countries have been categorized in one of the following two groups; (1) the systems
that shift the winner’s litigation costs to the loser (“the English rule/loser pays rule”) or (2) the
systems in which each side bears its own costs (“the American rule”). The vast majority of countries
claim to adhere to the “loser pays” principle.2°” This however is a very simplistic division, given that
in practice no system makes the winner completely whole and even in the U.S. some costs are
shifted to the loser. Thus, most jurisdictions operate somewhere in between these two extremes.3%
Of the countries examined in this study, all countries except the U.S. are characterized by a “loser
pays” system, although in France and Canada®®, the judge appears to have a comparatively large
discretion concerning fee allocation. A “loser pays” rule may have the effect that the financial risk
for a victim to commence proceedings is considerable.31°

[170] The financial risk faced by claimants can be reduced by allowing for contingency fee
arrangements. Under such arrangements, the legal counsel bears the burden of litigation
expenses; only if the claim is successful will counsel be reimbursed for their fees and
disbursements out of the settlement or court award in favour of the claimant. The advantage is thus
that the threshold for a plaintiff to start proceedings is much lower. It may, however, be difficult to
find a lawyer willing to accept a contingency arrangement since an unsuccessful case may
engender considerable costs for him or her. Moreover, depending on the system of allocation of
fees, the unsuccessful plaintiff, may still be liable for the other party’s legal fees.

[171] Although permitted in some countries to varying extents, many jurisdictions prohibit
contingency fees, either by law, or as a result of professional rules and practice standards for
lawyers.3!? In the U.S. and (to a lesser extent) in Canada,®'? contingency fee arrangements are
fairly common in personal injury cases, where the attorney is entitled to a percentage of the
obtained award (often between 30-50%). Under German law, it is only permitted in the limited case
where a plaintiff, due to his or her financial situation, would otherwise be prevented from bringing
the action. No-win-no-fee agreements (also known as conditional fee agreements) also make the
lawyer’'s remuneration contingent on the outcome of the case but they differ from the typical
contingency fee in that the size of the fee is not (at least not strictly) tied to the sum won.3!® Such
arrangements are permissible in many jurisdictions, for example in Denmark and the UK. In France
and the Netherlands®4, arrangements based exclusively on success are prohibited. In France,
however, a fee arrangement may take into account the outcome of the case if it also applies other
criteria such as the time spent and the difficulty of the case.

306 |bid.
307 REIMANN, p. 9.
308 |bid.

309 Art. 477 Quebec Civil Code; ABRAMS & MCGUINESS, pp. 1398 et seq, § 17.4 — 17.6.
310 TavLoR et al., p. 21.
811 TavLoR et al., p. 21.

312 ABRAMS & MCGUINNESS, pp. 1415 et seq, § 17.36 et seq.; see also the Website of the Barreau du Quebec:
http://www.barreau.qc.ca/en/public/relation/mandat-honoraires/ (accessed on 15.08.2017).

313 REIMANN, p. 45.
314 Art. 25-29 Gedragsregels 1992, see. Loos M.B.M., pp. 219 et seq, 223.
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[172] In all jurisdictions under review, with the exception of France, a plaintiff is obliged to pay a fee
in order to bring an action in court. According to a general principle under French law, no such fee
is charged by the courts; however, many potential ancillary costs such as translation of acts,
compensation to experts, etc. are allocated to the parties. In the case of money claims, the court
fee is generally determined as a function of the amount being claimed. In the UK, the fee may vary
from £35 to £10,000 (for claims over £200,000) and in Denmark between DKK 500 and DKK
75,000. The court fee is often waived if the plaintiff is granted legal aid in order for her or him to
bring the action (for example in Denmark and Germany), whereas in the UK a reduction of the fee
is potentially available to economically weak persons.

[173] A legal aid scheme may be an efficient tool to enable a victim of human rights violations to
enforce his or her rights by bringing an action in court. Although the extent of the aid and its type
may vary considerably, many jurisdictions have put in place such schemes. More comprehensive
publically funded legal aid schemes are available in Canada (though with differences among the
provinces)®®, Denmark, France, Germany, and the Netherlands3!®, whereas such aid is
comparatively limited in the UK and in particular in the U.S. The legal aid is often granted in the
form of waiving court fees and paying for lawyers’ fees.

[174] The granting of legal aid is subject to considerable restrictions and is thus available to only a
small percentage of litigants. A common feature of these schemes is that only indigent parties are
eligible, i.e. parties who fall below an income or wealth threshold. It is also usually subject to a
merits test, i.e. the receiving party must have a realistic chance of success. This is true for at least
the legal aid schemes in Denmark, Germany, Quebec3'?, and the UK. Legal aid is also often limited
to plaintiffs residing in the jurisdiction concerned, e.g. in the Netherlands.

[175] As regards the countries in the European Union, it should be mentioned that there is a right
to legal aid laid down in the Charter of Fundamental Rights of the European Union. The Charter’s
Art. 47 para. 3 lays down an obligation upon the Member States to ensure that legal aid is available
to those who lack sufficient resources insofar as such aid is necessary to ensure effective access
to judges. To our knowledge, however, this provision does not seem to have had any major
influence on the existing domestic rules on legal aid.

[176] A UK case which examined, albeit indirectly, the question of financial support for legal costs
and which is often cited in the context of business and human rights is Lubbe v Cape plc.3!8 In this
case, the claimants’ difficulties in funding their case in South Africa in relation to personal injuries
suffered there partly as a result of acts of the UK-based Cape plc, was one of the factors relied on
by English judges in rejecting an application by Cape plc under forum non conveniens claiming that
South Africa, and not England, was the more appropriate forum for the case. Hence, although
South Africa was deemed to be the natural forum, the claimants succeeded in showing that a stay
of proceedings on the ground of forum non conveniens would be substantially unjust as a result of
the lack of adequate financial support available in South Africa compared to that in England.

315 See Dupuls, with links to the different provinces.

316 Wet op de rechtsbijstand 1993, available at http://wetten.overheid.nl/BWBR0006368/2017-09-01 (accessed
on 26.09.2017).

317 See Sec. 4.11. Act respecting legal aid and the provision of certain other legal services, 2010, c. 12, s. 1.
318 Lubbe v Cape plc [2000] 1 Weekly Law Reports 1545.
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5.4. Standard and Burden of Proof

[177] The rules on standard and burden of proof are a fundamental element of civil procedure
generally and central for the outcome of a case. Closely related to the question of burden of proof
are rules of discovery, disclosure of information, and admissibility of evidence. In transnational
claims, there are often considerable difficulties to obtain sufficient evidence, inter alia because of
issues of admissibility and reliability of evidence.3°

[178] The burden of proof can be described as the obligation placed upon a party to prove or
disprove a disputed fact. As a general rule in the jurisdictions under review, for civil law cases,
including tort cases, the party that alleges a certain fact generally has the burden of proof with
respect to that fact. In practice, this often means that a plaintiff must prove all of the elements of
his or her claim. Rules allowing the use of discovery or a shifting of the burden of proof to the
defendant can facilitate the proof for the plaintiff. The first element is clearly a feature of procedural
law (and is therefore assessed according to the rules of the court (lex fori)). Nonetheless, many
jurisdictions (such as the Netherlands®? and European private international law rules relating to
contractual and extracontractual liability®?') regard rules relating to the burden of proof and legal
presumptions as substantive (i.e. to be determined according to the law applicable to the case);in
others, however, the issue is more controversial.

[179] Discovery is the process by which parties to civil litigation gain access to the information
needed to prove or defend a claim. Usually, the discovery order is made against the other party
although it may also, in certain circumstances, be made against third parties. In particular in the
United States, civil procedure allows for broad discovery, whereas it is more limited in Canada3??
and even more in the UK. In continental European countries there is generally no discovery or
disclosure rule obliging the other party to divulge information in its possession. Where similar rules
exist, such as in Denmark or in the Netherlands3?3, they typically do so only in an attenuated form.324

[180] A shift of the burden of proof with respect to negligence may be possible in the U.S. in
accordance with the principle of res ipsa loquitur: If a plaintiff in a tort case can prove that the harm
alleged would not ordinarily have occurred without negligence, that the object that caused the harm
was under the defendant’s control, and that there are no other plausible explanations, proof of that
harm will create a rebuttable presumption of negligence by the defendant, thereby shifting the
burden of proof with respect to the negligence to the defendant. A shift of the burden of proof is
also conceivable for example where the facts in question lie within the sphere of the opponent. This
applies, for example, in France for the liability of the employer for accidents at the workplace. In
the Netherlands, a more general rule provides the possibility of shifting the burden of proof if the

319 SKINNER et al., p. 8.
320 VAN HOOIIDONK & EI3SVOOGEL, p. 33
321 Art. 22 Brussels L.

322 See ABRAMS & MCGUINNESS, pp. 1007 et seq, especially § 13.3 with regards to the requirement of
proportionality; see also REyNOLDS, Art. 397 N 7 and Art. 398 N 10 et seq; for an assessment of Canadian as
opposed to U.S. discovery procedures, see PICKETT, § 1.46, according to whom an essential difference
concerns the access, under U.S. discovery procedure, to non-party withesses and documents.

323 Art. 843a Wetboek van Burgerlijke Rechtsvordering; see VAN HOOWDONK & EIJSVOOGEL, p. 31; see also
ENNEKING, Multinationals and Transparency, p. 139.

824 SKINNER et al., p. 45.
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principles of reasonableness and fairness so require.3? In addition, it is possible to impose an
aggravated burden on the defendant to motivate his defense and the court can appreciate the
available evidence, e.g. through presumptions of fact.326 We are not however aware of any case
law in the context of business and human rights in the examined countries in which the burden of
proof has been shifted in accordance with those principles.

[181] Where the lawmaker wants to protect a weaker party, there may be rules attributing the
burden of proof for certain facts to the other party. This is often the case, for example, in disputes
between employer and employee regarding grounds for dismissal. In France, there are certain
kinds of proceedings in which none of the parties has the burden of proof (although the defendant
benefits in case of doubt), for example in labour law disputes concerning discrimination and
mobbing.

[182] The standard of proof refers to the amount of evidence required to prove a claim or assertion.
It is not generally the same in civil and criminal cases. Hence, although the evidence may be
insufficient to convict under penal law, damages may be awarded by a court for the same acts in a
civil law case. The standard of proof may also be different depending on the civil law area in
question and on the particular claim. In Denmark, for example, a comparably high degree of
probability is generally required in tort law. In the U.S., the general standard of proof in civil matters
is expressed as a preponderance of the evidence. This is similar to the UK and Canada®’ where
proof on the balance of probabilities (reasonable probability) is required in order to discharge the
burden of persuasion, i.e. the proponent must show that it is more likely than not that his or her
version of the facts is correct. In Germany, the court must be convinced that a certain fact is true;
an absolute certainty is not required, but the level of certainty must rule out reasonable doubts.
Hence, the standard of proof appears to be higher in Germany than in the U.S. and the UK and
therefore Germany is a less favourable venue (albeit in that specific aspect) for a person claiming
damages for human rights violations.

6. Collective Redress

[183] All of the jurisdictions examined provide for some form of collective action®?8, in some
situations, but the forms of action, the requirements and the types of matters that may be treated
vary considerably from one country to another. Class actions seem most developed in the U.S. and
in Canada, where almost all provinces have passed class action legislation. In addition, although
they may be possible in theory, our research revealed no collective Human Rights actions actually
filed in any jurisdiction other than the U.S. and Canada.

[184] Class actions form an integral part of the U.S. litigation landscape; they are well known,
relatively common and represent powerful tools both in and of themselves, and as a means of
leverage to obtain an out-of-court settlement. In a US-style class action, a group of plaintiffs — be

325 Art. 150 Wetboek van Burgerlijke Rechtsvordering, Bk 1; see VAN HOOIIDONK & E1I3SVOOGEL, p. 21; in addition,
according to case law, in actions for breach of a contractual or statutory provision drawn up to prevent
occurrence of a specific harm, there is a presumption of causation.

326 ENNEKING, Multinationals and Transparency, p. 138, with further references.
327 ABRAMS & MCGUINNESS, p. 1279, § 16.139.

328 Although some legal orders allow for a form of litigation in which defendants form the group rather than
plaintiffs, these would ordinarily be inappropriate for Human Rights litigation; as such, we have restricted our
discussions to collective actions in which the group concerned is a group of plaintiffs.
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they individuals, corporations, associations, etc. — are joined together as a party or parties,
represented by a court-approved representative, in a single litigation. Once the class is certified, all
members of the class will be bound by the outcome of and/or determinations made in the litigation.
The rules in Canada seem to be fairly similar to those in the U.S., though there are considerable
differences among the provinces.3?°

[185] Denmark, France, and the UK also have what are essentially class actions but only in
Denmark is this form of procedure available for more than very specific areas of the law that would
be unlikely to apply in a Human Rights context. Class actions in the UK are limited to competition
law although there are other forms of collective actions; in France, they are limited to consumer
and competition law, although bills which would allow such actions concerning environmental and
health issues, and discrimination are pending. We will therefore focus the discussion of class
actions in this opinion on Danish and U.S. class actions.

[186] In the Netherlands, the Act on the Collective Settlement of Mass Damages of 2005 provides
for a procedure that facilitates settlement agreements following damages caused by a single
incident or similar incidents to a considerable number of people. However, as opposed to the class
action procedures in the U.S. and in Denmark, the judicial procedure under the Collective
Settlement of Mass Damages Act consists in judicial declaration of the binding nature of a
settlement agreement reached by a person responsible for mass disaster accidents and an
association or foundation acting for the group of aggrieved persons.33

[187] In Canada, Denmark and the U.S., collective actions are available for most if not all types of
civil claims. In addition, the U.S. has two specific statutory bases that would clearly apply in the
Human Rights context: the Alien Tort Claims Act (“ATCA”) and the Torture Victim Protection Act
(“TVPA”). In contrast to the U.S., the UK allows “human rights violation” claims only against public
authorities. This does not, however, rule out the possibility of a tort claim — such as negligence —
against a business.

[188] Recent U.S. Supreme Court case law appears to have placed additional jurisdictional
restrictions on the ATCA (see N [144])3%, although both the ATCA and the TVPA remain in effect.
Moreover, there appears to be a trend in U.S. law to make class action litigation less easily
available.3*?

[189] Each jurisdiction has its particularities, however, the types of redress can be roughly divided
into four categories: 1) class actions, where a group of plaintiffs sue together, all as parties to a
single litigation; 2) representative actions, where an individual or an organization sues on behalf of
a group of plaintiffs, all of whom are bound by the decision of the court but who are not actually
parties to the litigation; 3) group litigation, where some or all issues of similar cases are tried
together but the cases remain separate; and 4) joinder, where several cases by several parties are
joined because the facts and/or the outcomes of one of the actions are dependent on the other.

329 See more in Detail: MARTINEAU & LANG, pp. 56 et seq.
330 FLEMING & KUSTER, pp. 286 et seq, 289.
331 See Kiobel and subsequent cases attempting to apply that case, discussed above.

332 See Scalia opinions in class action appeals e.g. Comcast Corp. v Behrend, 133 S.Ct. 1426 (2013);
CompuCredit Corp. v Greenwood, 132 S.Ct. 665 (2012).
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6.1. Class Actions

[190] Collective actions exist for a broad range of civil claims in the U.S., Canada and in Denmark.
The U.S. rules are fairly precise. Under U.S. Federal law, four requirements must be fulfilled for a
class action: 1) there must be questions of law and fact that are common to all of the plaintiffs
(commonality), 2) the number of plaintiffs must be so large that individual suits would be
impracticable (numerosity), 3) the representative’s case must be typical of other members’ cases
(typicality), and 4) the representative must be able to “fairly and adequately protect the interests of
the class” (adequacy of representation).333 Sometimes, plaintiffs must also prove that common
issues not only exist but will predominate, and that a class action is better suited than individual
litigation in the case(s) at hand. In the different Canadian provinces, quite similar requirements
apply for the certification or authorization of the class.

[191] In Denmark, the plaintiffs’ claims must arise from the same factual circumstances and have
the same legal basis, and collective action must be deemed to be the best method of examining
the claims.33* There appears to be a trend towards an increasing number of these actions, although
the total number remains low.33® A writ for a collective action may be lodged by any person who
could be appointed as a group representative and must contain a description of the group,
information on how the group members can be identified and notified as well as a proposal for a
group representative.33¢ The court decides what claims are covered and defines the scope of the
action. The representative must be appointed by the court.33”

[192] The action is led by a representative who can be a member of the group, an association, a
private institution or another organization where the action falls within the framework of the
organization’s goals or a public authority authorized for the purpose by law (e.g. a consumer
ombudsperson).33 Unlike in U.S. class actions®3® in Danish collective actions, the representative,
on behalf of the members of the group, is the only claimant in the case; members of the
representative class are not technically parties to the case. 3*°In this sense, the Danish collective
action would not qualify as a true “US-style” class action. Nonetheless, the Danish group members
have a similar status in some ways; for example, they are bound by the court’s decisions and
rules.3#

[193] The general model for class actions in the U.S. and in Canada is an opt-out structure. The
same model applies to the Collective Settlement of Mass Damages Act. If a class is certified, any
party that falls within the class is bound by the court decision unless that party specifically opts out
of the class. Nonetheless, in cases where an opposing party may be confronted by contradictory
individual judgments, the interests of third parties might be decided or compromised in the absence

333 Rule 23 Federal Rules of Civil Procedure.

334 Chapter 23a of the Administration of Justice Act (LBK nr 1257 af 13/10/2016 (Geeldende) Udskriftsdato:
20. september 2017).

335 FELDMAN & ANDERSON, p. 29.

336§ 254 d Administration of Justice Act.
337§ 254 e Administration of Justice Act.
338§ 254 d Administration of Justice Act.
338§ 254 ¢ Administration of Justice Act.

339 And as is the case in representative actions.
340§ 254 d Administration of Justice Act.
340§ 254 f 2 Administration of Justice Act.

341 |pid.
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of a class action, or where injunctive or declaratory relief is appropriate for all members of the class,
a certified class is mandatory and opting out is not possible.

[194] In Denmark, however, the general rule is the opt-in model. An opt-out model is permitted
where the relevant claims are clearly not expected to be brought individually (i.e. individual claims
do not exceed DKK 2°000 or roughly € 200) and where opt-in is not appropriate for handling the
claims (such as where there are so many potential claimants that the practical administration of
opt-in notice will require a disproportionate amount of resources). In addition, in such a case, the
representative must be a public authority, (e.g. ombudsperson). Our research, however, has
revealed no such actions.

[195] In the U.S., in Canada, and in Denmatrk, all remedies generally available for civil law claims,
such as damages — including pain and suffering, injunctive relief, restitution, etc. — are available for
these actions. In both countries, it is the court that ultimately decides how, where and when
members of the class will be notified.

6.2. Representative Actions

[196] Representative actions exist in the UK (although they are relatively uncommon), in Germany,
in France, and in the Netherlands.

[197] In the UK, only a claimant can qualify as a representative and only the representative is a
party to the suit. In Germany, however, only certain approved associations may take action as a
representative of a specific public interest (e.g. environmental protection under the German Federal
Nature Conservation Act, discrimination against disabled persons). Unlike in the UK, however, the
claimant/representative in Germany, although the only party to the suit (other than the defendants),
has generally suffered no damage itself. Action may only be taken against administrative
regulations. Moreover, environmental claims are restricted to organizations that have the right to
participate in decision-making (e.g. urban planning), and claims on behalf of the disabled, to those
concerning accessibility. Litigation concerning acts or conditions abroad is excluded.

[198] Under French law, an accredited national consumer association can claim compensation
before a civil court for individual damage suffered by consumers placed in similar or identical
situations. However, because these suits are limited to the consumer protection area, they will not
be discussed further. It is, nonetheless, worth noting that there are two bills currently pending in
France which would allow for this type of a procedure in cases concerning (1) discrimination, and
(2) environmental and health issues.

[199] In the UK, all claimants in representative actions must share a single common interest and
no individual assessment of claims — including damages — must be necessary. It is neither enough
that the suggested class of claimants sue in respect of the same cause of action, nor that the claims
raise very similar factual issues, perhaps even arising from the same incident. This is probably one
of the reasons why this form of procedure is rarely used when pecuniary interests are involved; this
procedure is usually limited to suits seeking injunctive relief only. The representative claimant, then,
must have the same interest as the claimants represented, and is the only claimant who is a party
to the suit.

[200] In the Netherlands, a foundation or an association can start legal proceedings to protect the
common interests of third parties if its articles of association include the protection of third parties’
interests as a purpose of the association or foundation (Art. 3:305a Dutch Civil Code). This claim
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is seen as a subsidiary claim, i.e. the parties can still commence proceedings themselves. In
particular, it is not possible for the foundation or association to claim monetary damages,**? though
a recent proposal submitted to the Dutch parliament aims at introducing this possibility.343

[201] In this type of procedure, court permission is not required to file a claim but, once the suit is
filed, the court can, sua sponte or upon petition of a party, refuse to allow the claimant to act as a
representative. Where the representative proceeding is allowed by the court, the represented
plaintiffs need not be informed of the representative party’s intention to bring the action nor need
they be informed of its progress. Indeed, the representative claimant or defendant, who is the only
claimant who is a party to the case, is dominus litis (Latin for “the one who calls the procedural
shots”) and so the representative can therefore compromise the claim or defense.

[202] A party may however petition the court for permission to opt-out. All persons represented in
the claim must be identified as part of the proceedings but we know of no rule that such persons
must be named publicly. That said, civil cases generally involve hearings in open court, which the
public may attend. The representative bears all costs in case of loss and may not be able to recover
all costs even in the event of a win.

6.3. Group Litigation

[203] UK law provides for group litigation orders (GLOs) pursuant to which there may be
consolidated management of claims giving rise to common or related issues of fact or law. Court
permission is required for this type of procedure. A Group Register may be established on which
specific issues of certain cases may be listed with the permission of the court. Registration in the
Group Register is the only way that claimants will benefit from the results of the group litigation.
Cases having a least one of the issues that have qualified for listing on the Group Register may be
eligible to be managed as a group. It should be noted that the standard for similarity of claims here
is less stringent than for representative actions. Unlike the case of representative actions, however,
the court must give permission for the representative to file the group litigation (which may be given
whether or not the representative is authorized by the other claimants to represent them). The
cases remain separate and, once the common issues are resolved, each claimant must establish
his, her or its right to relief, separately.

[204] This is an opt-in procedure only; the lawyer for a case may petition the court for a GLO; if the
order is issued, it must specify which claims will qualify to be managed as a group. Court orders
issued subsequently will be binding on all cases that are part of the group, and the cases are jointly
managed, but the cases remain separate nonetheless. The GLO usually provides for advertising
to allow potential claimants to opt-in to the collective action but no general rules exist on this subject
or on who pays.

342 See more in detail: FLEMING & KUSTER, p. 288.

343 See the comment of the bill of the Justice Ministry (in Dutch), available at:
https://www.rijksoverheid.nl/ministeries/ministerie-van-veiligheid-en-justitie/nieuws/2016/11/16/wetsvoorstel-
collectieve-schadevergoedingsactie-naar-tweede-kamer (accessed on 21.08.2017), or the summary in
English by Dr. lanika Tzankova, available at: http://www.collectiveredress.org/newsitem/6041 (accessed on
21.08.2017).
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6.4. Joinder
[205] Cases may be joined in Germany, Canada, Denmark, the UK and the US344,

[206] Joint actions exist in Germany such that, for example, evidence is heard only once for all the
joined cases, but the cases remain individual, requiring individual determinations, and neither legal
actions by a party nor decisions on one case bind other parties. This type of action may be optional
or mandatory, depending on the circumstances.34> Cases which have legal ties amongst them may
also be consolidated, but only after they have been filed.346

IV.  COMPARATIVE REPORT ON ACCESS TO NON-JUDICIAL REMEDIES

1. National Contact Points

1.1. General Remarks

[207] The OECD Guidelines for Multinational Enterprises (Guidelines) require adhering
governments to set up National Contact Points (NCP). A NCP is a special body, to which any
interested party can bring human rights complaints against multinational enterprises that are
operating in or from the currently 48 countries adhering to the Guidelines.**” From 2000 until 2016
more than 400 specific instances (complaints) have been submitted to the NCP system.3#¢ Since
the inclusion of the Human Rights Chapter in the Guidelines, there has been an increase of
complaints addressing human rights issues. Among the 99 (out of 157) submissions accepted prior
to 30 April 2017, more than half, i.e. 51 were human rights related.3*° The OECD-NCP system is
thus a prominent example of a “state-based non-judicial grievance mechanism” that contributes to
the implementation of the third pillar of the UNGP on Access to Remedy. Currently, the Guidelines
are the only government-backed international instrument on responsible business conduct that has
a built-in grievance mechanism.3%°

[208] The extent to which the NCP appropriately fulfil their roles depends, among other factors, on
their organization, composition and working strategy when handling complaints.35! In this regard,

344 Since, as we have discussed above, other more relevant types of procedures exist in the various countries,
we have not addressed joinder of actions in detail here.

345§ 59 German Code of Civil Procedure.
346 §147 German Code of Civil Procedure.

347 All 35 OECD countries and the following 13 non-OECD countries: Argentina, Brazil, Colombia, Costa Rica,
Egypt, Jordan, Kazakhstan, Lithuania, Morocco, Peru, Romania, Tunisia, and the Ukraine, available at:
http://mneguidelines.oecd.org/oecddeclarationanddecisions.htm (accessed on 11.07.17).

348 See OECD, Annual Report 2016, p. 33; RuGGIE & NELSON, p. 6 and 8. Not all of these cases were considered
by the NCP on their merits. There exists no single database of all complaints filed with NCP.

349 gpecific instances filed under the revised Guidelines after June 2011: OECD database on specific instances
(http://mneguidelines.oecd.org/database/ (accessed on 25.04.17)); OECD, Implementing the OECD
Guidelines, pp. 38 et seq. See also RUGGIE & NELSON.

350 OECD, Implementation of an Action Plan to Strengthen National Contact Points, p. 2.

351 KAUFMANN et al., Baseline Study, p. 61; OECD, Guidelines 2011, p. 71, A.. Some authors argue that the wide
margin of interpretation when handling specific instances is partly due to the vague and ambiguous language
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the Guidelines leave the adhering governments a wide margin of discretion.®*? Many NCP have
their own internal procedures, which often differ considerably. The only specification the Guidelines
provide for is the concept of functional equivalence, which requires NCP to deliver comparable
results in similar situations.3>3 NCP should operate in a visible,3** accessible,3® transparent®>¢ and
accountable®’ manner.3%® Furthermore, the Guidelines require governments to provide their NCP
with human and financial resources.3%°

[209] Due to divergent country-specific legal and cultural traditions, there is no standardised NCP
model. The following section shows how the NCP in selected countries are organized, and more
importantly, in what manner they assess specific complaints against corporate-related human
rights violations.

1.2.  Denmark

[210] In 2012, Denmark established the so-called Mediation and Complaints Handling Institution
for Responsible Business Conduct (MKI) that serves as the current Danish NCP.3¢° The Danish
NCP is structured as an independent body housed within the Danish Business Authority, which is
located within the Ministry of Business and Growth. It is composed of five members (a chairperson
and an expert member, appointed by the Minister for Business and Growth, as well as three other
members appointed by business associations, trade unions and NGOs).36! Additionally, the Danish
NCP is supported and served by a secretariat, which is incorporated into the Danish Business

used in the Guidelines, see DAVARNEJAD, pp. 363 et seq; OSHIONEBO, p. 583; EGELUND OLSEN & ENGSIG
S@RENSEN, p. 24.

352 OECD, Guidelines 2011, p. 72, A.2.
353 OECD, 2013 Chair's Report, p. 8.

354 OECD, Guidelines 2011, p. 79. Visibility means that adhering governments must inform different stakeholders
about their NCP and take an active role in promoting the Guidelines.

355 OECD, Guidelines 2011, p. 79. NCP should be accessible in order to function effectively. Therefore NCP
should facilitate access, be it through electronic communication, by responding to all legitimate requests for
information or through acting in an efficient and timely manner.

356 OECD, Guidelines 2011, p. 79. In general, the activities of the NCP should be transparent in order to gain the
confidence of the public, unless it is better for the effective implementation of the Guidelines to act
confidentially.

357 OECD, Guidelines 2011, p. 79. NCP are in the public eye and must therefore act in an accountable manner,
be it through publishing annual reports and organising or attending regular meetings in order to share
experiences, to encourage “best practices”or to assess the activities of NCP.

358 OECD, Guidelines 2011, p. 71, I.

359 OECD, Guidelines 2011, p. 68, 1.4.

360 See Denmark, Act on a Mediation and Complaints-Handling Institution, Sec. 3(1); OECD, Denmark NCP Peer
Review Report, p. 5: The prior version of the Danish NCP was established in the Ministry of Employment and
perceived as ineffective; The Norwegian NCP has been a source of inspiration for the restructuring of the
Danish NCP see e.g. EGELUND OLSEN & ENGSIG S@RENSEN, pp. 11 et seq.

361  See Denmark, Executive Order on a Mediation and Complaints-Handling Institution, Sec. 2(1); OECD,
Denmark NCP Peer Review Report, p. 7. The chairperson serves for a term of four years and the other

members, for a three-year period. All have the possibility of re-appointment, see Denmark, Act on a Mediation
and Complaints-Handling Institution, Sec. 1(4).

80



Access to Remedy

Authority. Its three full-time staff members assume an active role in the specific instance procedure.
The NCP has an annual budget of 3 million DKK (about 400000 Euro) at its disposal.362

[211] With its basis in a formal law, the Danish NCP shows specific particularities regarding its
mode of operation.3® It holds two mandates that do not entirely overlap: the OECD mandate, under
which it must fulfil the functions of a NCP, and a domestic mandate, where it assumes tasks that
go further than those required by the OECD mandate.364

[212] According to Danish law, the MKI can accept submissions not only regarding multinational,
small or medium-sized private or public companies domiciled in Denmark,3¢° but also regarding the
Danish government or regional authorities and Danish private or public organizations. The MKI
may further consider complaints relating to the company’s, authority’s or organisation’s business
associates.3%¢ However, for complaints to be admissible, the Danish law provides for a statute of
limitation. Complaints are only accepted by the NCP if they relate to business conduct or activities
that occurred within the past five years.®¢” Neither such a broad passive legitimation nor a time
limitation is foreseen in the OECD Guidelines. Any person may bring a complaint before the Danish
NCP, either on their own behalf, or that of a third party. Furthermore, the MKI has the authority to
initiate proceedings at its own discretion, which is an uncommon feature as compared to other
NCP; so far, the Danish NCP has not yet used this competence.368

[213] When handling specific instances, the Danish NCP follows a five-stage approach: 1) Initial
Assessment; 2) Opportunity for Independent Resolution; 3) Preliminary Investigation; 4) Mediation;
and 5) Actual Investigation.2®° In its initial assessment, the Secretariat of the Danish NCP evaluates
the complaints - ideally within two weeks — for eligibility criteria,®”° objective justification,®’* and
reasonable documentation.®”? It does not examine the interest which the complainant has in a case,

362 OECD, Denmark NCP Peer Review Report, p. 7; http://businessconduct.dk/file/631202/ncp-finance.pdf
(accessed on 11.07.17).

33 Act on a Mediation and Complaints-Handling Institution; Executive Order on a Mediation and Complaints-
Handling Institution; Workshop Report, OECD National Contact Points and the Extractive Sector, p. 4.

364 See EGELUND OLSEN & ENGSIG S@RENSEN, p. 17; OECD, Denmark NCP Peer Review Report, pp. 2 and 7. The
main differences concern a broader interpretation of the concept of passive and active legitimation, the time-
bound eligibility of complaints and the five-stage assessment of specific instances.

365 See Denmark, Act on a Mediation and Complaints-Handling Institution, Sec. 3.

366 See Denmark, Act on a Mediation and Complaints-Handling Institution, Sec. 3(1-3): Business associates are
business partners, entities in the supply chain, and other non-public or public entities that can be related
directly to the business activities, products or services of the company, authority or organisation; EGELUND
OLSEN & ENGSIG S@RENSEN, p. 17.

367 See Denmark, Act on a Mediation and Complaints-Handling Institution, Sec. 6.

368 See Denmark, Act on a Mediation and Complaints-Handling Institution, Sec. 3; Denmark, Executive Order on
a Mediation and Complaints-Handling Institution, Sec. 3(2). For a critical viewpoint see e.g. EGELUND OLSEN &
ENGSIG S@RENSEN, p. 16; see also OECD, Denmark NCP Peer Review Report, p. 19, recognising the
challenges of initiating complaints in practice.

369 OECD, Denmark NCP Peer Review Report, p. 11.

370 For the basic eligibility criteria assessed by the Danish NCP see OECD, Denmark NCP Peer Review Report,
Annex C.

871 OECD, Denmark NCP Peer Review Report, Annex C: "Objective Justification requires: (i) a determination by
the Secretariat that the complaint concerns a relevant provision of the Guidelines; and (ii) that the complainant
is acting in good faith. [...] The good faith provisions refer to the willingness of the parties to participate in the
NCP procedures and maintain confidentiality”.

872 OECD, Denmark NCP Peer Review Report, Annex C: Reasonable documentation could include: description
of the events, supplemented by photos, original documents, video documentation, etc., but not, for instance,
solely a reference to a broadcasted television documentary. There needs to be a connection between the
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nor does it require the complainant to identify relevant sections of the Guidelines.3”2 If the complaint
is not to be pursued, the NCP notifies the parties accordingly.3’# If the NCP declares the complaint
admissible, it will first give the parties the opportunity to reach an independent resolution within a
two-month period before the NCP gets involved. In the event the parties succeed, the NCP will
make no pronouncement on the case.?’® If the parties do not reach an independent resolution, the
Secretariat conducts a preliminary investigation, where it assesses the information provided and
issues a recommendation to the NCP regarding mediation.®”® The MKI then decides whether the
case is to be rejected, whether mediation can be offered, or whether it should perform an actual
investigation of the case.®”” Should the NCP decide to reject the case, it publishes a brief
description of the case containing the reasons for the rejection without naming the parties.®’®
Mediation may be conducted by the chairperson alone or together with other NCP members, if both
parties agree. There is also the possibility fo engaging external co-mediators.®”° If the mediation is
successful, the NCP publishes a statement with the results. It also describes how the mediation
result is in accordance with the Guidelines. The parties are consulted prior to the publication of the
statement.38° One year after the agreement is reached, the NCP conducts follow-up activities to
ensure the implementation of the mediation agreement. It publishes a new statement on the
respective company’s compliance with the original statement.3! With this one-year follow-up
procedure, the Danish NCP goes beyond the requirements of the OECD Guidelines.382

[214] The actual investigation of the case starts if the NCP does not offer mediation; the parties do
not consent to mediation; the parties do not manage to find a solution after a mediation attempt; or
in the event of gross non-compliance with the Guidelines.®# During this phase, the NCP reaches
out to the parties and stakeholders in order to obtain additional information. If deemed necessary,
the NCP may even perform inspections at the site where the alleged non-compliance is taking or

infringement of the Guidelines and the company’s activities (its own or directly related through a business
partner). If insufficient, additional information may be requested.

873 See EGELUND OLSEN & ENGSIG S@RENSEN, p. 16; OECD, Denmark NCP Peer Review Report, pp. 14 and 21.

374 Where complaints are dismissed or there is an agreement, Danish law does not allow access to the information
see Denmark, Executive Order on a Mediation and Complaints-Handling Institution, Sec. 10(4); see also
EGELUND OLSEN & ENGSIG S@RENSEN, p. 32.

875 Denmark, Act on a Mediation and Complaints-Handling Institution, Sec. 7(1).

376 Denmark, Executive Order on a Mediation and Complaints-Handling Institution, Sec. 11; OECD, Denmark
NCP Peer Review Report, p. 11.

877 Denmark, Executive Order on a Mediation and Complaints-Handling Institution, Sec. 12(3).
378 Denmark, Act on a Mediation and Complaints-Handling Institution, Sec. 7(2). The statement will be accessible

until the annual report has been published, see Denmark, Executive Order on a Mediation and Complaints-
Handling Institution, Sec. 12(4).

379 OECD, Denmark NCP Peer Review Report, p. 11.

380 Denmark, Executive Order on a Mediation and Complaints-Handling Institution, Sec. 13(6).

381 OECD, Denmark NCP Peer Review Report, p. 11. Denmark, Executive Order on a Mediation and Complaints-
Handling Institution, Sec. 13(7): “If the parties have complied with the mediation result, the statement is deleted
from the Institution's website, and the parties are informed thereof. If the parties have not complied with the
mediation result, the statement remains on the website for maximum five years from the date of its publication.
The Mediation and Complaints-Handling Institution may furthermore delete the statement from the Institution’s
website if there is no longer any basis for publication. The Mediation and Complaints-Handling Institution
performs an annual follow-up on the statement”.

382 Whether a follow-up takes place, and in what way, is left to the discretion of the individual NCP, see U1z, p.
9.

383 Denmark, Executive Order on a Mediation and Complaints-Handling Institution, Sec. 14(1).
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has taken place.38* Once this phase is concluded, the NCP issues a final statement that determines
whether or not the Guidelines were breached and makes recommendations to the company as to
how it can comply with the Guidelines. One year after the final statement, the NCP conducts a
follow-up analysis and publishes a new statement.®®> Under special circumstances — such as the
emergence of new factual information or significant procedural errors — the Danish NCP may decide
to re-consider a case that has already been deliberated and concluded.386

[215] In 2015, the Danish NCP underwent a voluntary peer review within the OECD. The review
showed that business and civil society stakeholders perceive the Danish NCP generally as a highly
credible institution. It draws its legitimacy from different key aspects such as its independent
structure,®’ its multi-stakeholder composition, its power to raise a legal issue with a specific
corporation and the fact that it is vested with sufficient human and financial resources. In addition,
the power of the NCP to conduct investigations and issue final statements was highlighted.8 Due
to its clear, transparent and comprehensive rules of procedure, its regularly updated website and
its significant number of publications, the NCP is deemed to be visible, predictable and
transparent.38 Additionally, the NCP’s composition and its annual report were rated positively with
regard to the core criterion of accountability.3°

[216] Despite the overall positive appearance and performance of the Danish NCP, the peer review
team expressed concerns regarding the NCP’s dual mandate in particular and the statute of
limitation for complaints included in the domestic mandate. In practice, the latter may mean that
the NCP may reject a case that would otherwise be admissible under the Guidelines. That in turn
raises questions related to the NCP compliance with the Guidelines and with regard to the
functional equivalence across NCP, especially concerning the core criteria of accessibility.3%*
Furthermore, the two mandates cause uncertainty among many stakeholders as to which other
activities of an NCP — besides the handling of specific instances — are part of the MKI's mandate
(e.g. promotional activities).3%? Other concerns raised related to the independent resolution phase,
which lacks transparency and exacerbates existing power imbalances between the parties, and to
the short timeframe of the initial assessment, which might prevent the NCP from considering
complex complaints in depth.3%

384 Denmark, Executive Order on a Mediation and Complaints-Handling Institution, Sec. 14(2).

385 OECD, Denmark NCP Peer Review Report, p. 11; Denmark, Act on a Mediation and Complaints-Handling
Institution, Sec. 8; Denmark, Executive Order on a Mediation and Complaints-Handling Institution, Sec. 14(4).

386 Denmark, Executive Order on a Mediation and Complaints-Handling Institution, Sec. 16.

387 Regarding the independent structure of an NCP see also Norway, NCP Peer Review Report 2013, pp. 1 and
4,

388  See OECD, Denmark NCP Peer Review Report, pp. 2 and 8; Workshop Report, OECD National Contact
Points and the Extractive Sector, p. 6: ,NCP participants in the Workshop underscored that it is unwise to
expect NCP to be too proactive in finding complaints themselves, due to limited resources and also their own
neutrality*.

389 See OECD, Denmark NCP Peer Review Report, pp. 11 and 17.

30 See OECD, Denmark NCP Peer Review Report, p. 18.

391 See OECD, Denmark NCP Peer Review Report, pp. 8 and 12: So far, the Danish NCP has rejected one
complaint because the complaint referred to business activities that occurred more than 5 years prior to the
complaint; see also p. 16 where the peer review team concludes that this time limitation is not in alignment
with the OECD Guidelines.

392 See OECD, Denmark NCP Peer Review Report, p. 10.
393 |bid.
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1.3.  Germany

[217] The German NCP (Deutsche Nationale Kontaktstelle) opted for the interagency model. The
NCP is based in the Federal Ministry for Economic Affairs and Energy (BMWi) within the
Directorate-General for External Economic Policy and acts in coordination with the Interministerial
Steering Group for the OECD Guidelines.®** The “OECD Guidelines Working Group” functions as
the NCP advisory body.3% It advises the NCP on its working methods and on current issues relating
to the Guidelines (e.g. how to improve their dissemination). Whenever a complaint is received, the
members of the Working Group are notified.3?® The German NCP has one full-time and two part-
time staff members.3®” From fiscal year 2017 on, the German NCP will receive a fixed budget.3%

[218] Every natural or legal person including trade unions, non-governmental organisations and
companies can file a complaint, either on their own behalf or on behalf of a third party. Complainants
are required to present their legitimate interest in the matter at stake and act in good faith.
Respondents are multinational enterprises as well as small and medium-sized enterprises,
established in more than one country.3% In order for the German NCP to exercise its jurisdiction,
the company must be domiciled or have its headquarters in Germany or the alleged violations of
the Guidelines must have occurred in Germany. Furthermore, the company’s own activities or,
where practicable, those of the company’s business partners, must have a direct link to the issues
raised. The official language in the proceedings is German. However, during the most important
phases of the proceedings, the NCP offers translation or interpretation services in English and
French.®

[219] When handling specific instances, the German NCP acts in accordance with its internal
procedural notes: After receipt of a complaint, the NCP will first assess whether the submission is
intelligible, whether it poses a threat to a third party’s right to data privacy and whether there is
additional information needed for the assessment. Then the submission will be sent to the company
concerned with the invitation who must respond to the allegations within six weeks. Both parties

394 See Germany, Annual Report of the NCP 2016, pp. 4 et seq. In December 2016, the German NCP was
transferred from the Directorate for Foreign Trade and Investment Promotion into a distinct structure within
the Directorate-General for External Economic Policy; Germany, Procedural Notes for Specific Instances, fn.,
p. 1, the Interministerial Steering Group for the OECD Guidelines is a body which unites representatives of all
the competent ministries (Federal Foreign Office, Federal Ministry of Justice and Consumer Protection,
Federal Ministry of Finance, Federal Ministry of Labour and Social Affairs, Federal Ministry of Food and
Agriculture, Federal Ministry for the Environment, Nature Conservation, Building and Nuclear Safety, Federal
Ministry for Economic Co-operation and Development); Germany, Procedural Notes for Specific Instances, p.
10: The involvement of the Steering Group in the examination of a particular complaint, in the consultations
with the parties, and in the co-ordination process regarding specific procedural steps and decisions depends
on the extent to which the subject matter falls into the remit of this ministry.

395 According to Germany, Procedural Notes for Specific Instances, p. 10, the following representatives are
members of the Working Group: “Confederation of German Employers’ Association (BDA), Federation of
German Industries (BDI), Association of German Chambers of Commerce and Industry (DIHK), Association
of German Banks (BdB), German Confederation of Trade Unions (DGB), German Metalworkers’ Union (IG
Metall), German multi-service trade union (Ver.di), BdB, Brot fir die Welt / Protestant Development Service
(mandated by VENRO), ECCHR (mandated by the Human Rights Forum), Germanwatch, and Transparency
International Deutschland®. See also Germany, Annual Report of the NCP 2016, pp. 4 et seq.

3%  See Germany, Procedural Notes for Specific Instances, p.10.

397 See Germany, Annual Report of the NCP 2016, p. 3.

3% See Bundesministerium fur Wirtschaft und Energie, Bericht der Bundesregierung, p. 5.
39 See Germany, Procedural Notes for Specific Instances, pp. 2 et seq.

400 See Germany, Procedural Notes for Specific Instances, p. 9.
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are required to treat as confidential the information obtained throughout the whole NCP
proceedings. The company is not obliged to respond to the allegations. If requested, the NCP may
offer separate talks with the involved parties in order to give detailed information about the
proceedings and to answer questions.40t

[220] For a complaint to be admissible, the Interministerial Steering Group ascertains the following:
the eligibility of the parties, the scope of application of the Guidelines and compliance with their
intentions as well as the territorial competence. Ideally, the initial assessment stage is concluded
within three months of the complaint having been filed. If the Interministerial Steering Group
decides not to examine the complaint further, the NCP will issue a final statement including the
identity of the parties (if there is agreement), the allegations on which the complaint is based, a
summary of the process and the grounds for rejecting the case. The parties may comment on the
draft final statement within ten days. It is, however, within the NCP’s discretion whether or not to
include these comments.40?

[221] When a submission is declared admissible, the mediation process starts. The NCP will not
publish its initial assessment in order to protect the closed room discussions between the parties.*%3
Mediation talks are usually conducted in the presence of the members of the Interministerial
Steering Group. During the process, the NCP can seek advice from competent public authorities /
agencies, the local embassies or other stakeholders. While the mediation talks remain confidential,
the published joint final statement of the parties may contain details on the initial assessment,*%* a
summary of the complaints procedure, information regarding the outcome of the mediation, a joint
statement by the parties summarizing the outcome and, if agreed upon by the parties, the
recommendations of the NCP.%% If the parties are unable to agree on substantial points, are
unwilling to participate or do not abide by the principle of good faith, the NCP also publishes a final
statement. This includes details on the parties, a summary of the complaints procedure, the
reasons why the mediation talks had been abandoned and recommendations as to how to
implement the OECD Guidelines. Additionally, the final statement will indicate which parts of the
OECD Guidelines are considered to have been breached.*% According to the German NCP, it
would not be logical to issue recommendations to a company without first indicating whether the
company has departed from the OECD Guidelines.*°” The language used, however, is less specific
compared, for instance, to that of the UK NCP.408

401 See Germany, Procedural Notes for Specific Instances, p. 2.
402 See Germany, Procedural Notes for Specific Instances, pp. 2 et seq.

403 See Germany, Annual Report of the NCP 2015, p. 13; Germany, Procedural Notes for Specific Instances,
p. 4; Germany, Annual Report of the NCP 2016, p. 13.

404 Germany, Procedural Notes for Specific Instances, p. 5. The identity will not be disclosed if it would have
negative consequences for the parties.

405 See Germany, Procedural Notes for Specific Instances, pp. 4 et seq.
406 See Germany, Procedural Notes for Specific Instances, p. 6.

407 See OECD, Report by the Chair 2011, p. 24: “Germany and the United Kingdom expressed the view that the
updated Guidelines do not prohibit assessments on a company's compliance with the Guidelines, and they
explained that, in some instances (such as when conciliation/mediation fails or is declined), this may be
necessary in order to make meaningful recommendations to a company [...]".

408 See MAHEANDIRAN, p. 223; Germany, Final Statement: Industriegewerkschaft Metall (IG Metall) against
Hyundai Motor Europe Technical Center GmbH (HMETC), p. 5, available at: http://www.bmwi.de/
English/Redaktion/Pdf/oecd-ac-final-statement-
hyundai,property=pdf,bereich=bmwi2012,sprache=en,rwb=true.pdf (accessed on 10.05.2016); Germany,
Final Statement: Uwe Kekeritz (Member of the German Bundestag) against KiK Textilien und Non-Food
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[222] The German NCP will only follow up its recommendations if it has been agreed upon by the
parties. In the event the parties come to an agreement outside of the NCP process, the NCP will
nevertheless publish a final statement.*%°

[223] Other important developments concern the recently adopted German NAP which establishes
a link between the participation in a specific instance procedure before the NCP and the approval
of certain instruments to promote foreign trade and investment. Companies making use of such
instruments are therefore expected to participate in specific instance procedures at the NCP.410

[224] When assessing the policies and practices of the German NCP against the effectiveness
criteria of the UN Guiding Principles (UNGP 31) and the OECD Guidelines, the following can be
noted: the German NCP has a comprehensive internet page — accessible in German, French and
English — providing all necessary information related to the OECD Guidelines and the functioning
of the NCP. It regularly publishes its annual reports and final statements. All of this can be rated
positively with regard to the core criteria of visibility, accessibility and transparency. However, the
fact that positive initial assessments are not published precludes a comparison between the
positive and negative initial assessment, which would be conducive with regard to the transparency
criterion.

1.4.  United Kingdom

[225] Like Germany, the UK follows the interagency model for its NCP.#! The NCP is based in the
Department for International Trade (DIT).#'? It consists of three officials (civil servants) based in the
DIT as well as an independent Steering Board consisting of four external representatives from
business, trade union, non-governmental organisations and five representatives of government
departments.*'® The Steering Board monitors the effectiveness of the operation of the NCP and its
compliance with the procedural rules, and supports the implementation and promotion of the OECD
Guidelines. Furthermore, if a party wants to assert procedural violations, it can file a complaint with
the Steering Board.*** The Steering Board however does not take any decisions on the substance
of specific instances, nor will it consider material errors for review. The review can only deal with
procedural errors.*'5 If the Board decides to remit the decision back to the NCP in order to rectify
the procedural irregularity, the NCP will re-open the case, correct the deficiencies and if necessary,

GmbH, C&A Mode GmbH & CO., und Karl Rieker GmbH & Co. KG, p. 4, available at: http://www.bmwi.de/
English/Redaktion/Pdf/oecd-ac-final-statement-
kik,property=pdf,bereich=bmwi2012,sprache=en,rwb=true.pdf (accessed on 10.5.2016); KAauFmMANN et al.,
Baseline Study, p. 62.

409 See Germany, Procedural Notes for Specific Instances, pp. 5 and 9.

410 See Bundesministerium fiir Wirtschaft und Energie, Bericht der Bundesregierung, p. 5; Germany, NAP, p. 25.

411 See OECD, Annual Report 2014, p. 19.

412 https://iwww.gov.uk/government/groups/uk-national-contact-point-for-the-organisation-for-economic-co-
operation-and-development-guidelines#uk-ncp-steering-board (accessed on 12.07.17).

413 See UK, Annual Report 2012, p. 4; UK, Review Procedure 2011. The Board board is composed of
representatives of the Foreign and Commonwealth Office, Department for International Development,
Department for Work and Pensions, UK Trade and Investment, and Export Credits Guarantee Department
and meets at least four times a year; the meeting minutes are usually published, see UK, Role of the Steering
Board, p. 1.

414 See UK, Review Procedure 2011, p. 3.
415 See UK, Review Procedure 2011, p. 4; UK, Procedures for Dealing with Complaints, p. 12.
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reconsider its final statement.*'® The UK NCP has an annual budget of approximately GBP 150’000
(EUR 177°000) at its disposal.*’

[226] When handling specific instances, the UK NCP follows its own procedural rules, which include
three key stages: 1) from the receipt of complaint to initial assessment; 2) from acceptance of a
case to the conclusion of mediation or, if mediation is refused or fails, fact finding; 3) lastly, drafting
and publication of the final statement. Where necessary, the NCP may also conduct and report on
follow-up actions.**®

[227] Any interested party can file a complaint with the British NCP, either on its own, or on behalf
of other parties against UK registered multinationals or their subsidiaries.*!® The complainants,
however, need to provide detailed information on the alleged breaches of the Guidelines by listing
the relevant chapter(s) and paragraph(s). They must also reveal their identity. They should have a
clear view of the outcome they wish to achieve and show a close interest in the case by providing
detailed evidence and information (e.g. official documents, reports, studies, articles, witness
statements) that support the allegations.*? If the complainant fails to deliver the information or the
necessary evidence promptly or at all, the NCP may decline the case or base its decision solely on
the information provided.*?* The British NCP publishes both positive and negative initial
assessments.*?? |t includes inter alia the names of the parties if the complaint is accepted (if it is
rejected, the assessment will not name the parties without their agreement); reference to the
Guidelines alleged to have been breached; a summary of the process so far and an outline of the
next stages; the reasons for acceptance or refusal of the case.*?® The NCP advises parties not to
share information provided by another party or the NCP during the initial assessment stage.
However, it does not foresee any consequences if the parties behave differently.*?* Before issuing
the Initial Assessment, parties have the possibility of commenting on a draft version. The final
decision on whether to include these comments is within the NCP’s discretion.#?> The UK NCP

416 See UK, Review Procedure 2011, p. 7; see e.g. UK NCP, Revised Final Statement: Corner House vs. Baku-
Thilisi-Ceyhan (BTC) Pipeline, 2011, available at: https://www.gov.uk/government/uploads/system/uploads/
attachment_data/file/31805/11-766-revised-final-statement-ncp-btc.pdf (accessed on 21.08.2017).

417 EGELUND OLSEN & ENGSIG S@RENSEN, p. 14; The NCP is partly funded by the Department for International
Development, see UK, Annual Report 2012, p. 7; for more information on the UK NCP, https://www.gov.uk/
government/groups/uk-national-contact-point-for-the-organisation-for-economic-co-operation-and-
development-guidelines (accessed on 12.07.17).

418 See UK, Procedures for Dealing with Complaints, p. 6. So far, the UK NCP has received approximately 45
complaints concerning both UK-based companies acting in the UK or abroad. The UK NCP is one of the NCP
that has received the most specific instances, see e.9. EGELUND OLSEN & ENGSIG S@RENSEN, p. 13; RUGGIE &
NELSON, p. 12; OECD, Implementing the OECD Guidelines, p. 41.

419 See UK, Procedures for Dealing with Complaints, pp. 6 et seq; EGELUND OLSEN & ENGSIG S@RENSEN, p. 17.

420 See UK, Procedures for Dealing with Complaints, pp. 6 et seq; UK, Checklist for Bringing a Complaint.

421 UK, Procedures for dealing with Complaints, p. 6. In 2012, the British NCP rejected a complaint because the
complainant did not provide supporting evidence, see UK NCP, Initial Assessment: 14 May 2012, p. 7,
available at: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/31770/12-895-
initial-assessment-ncp-non-government-organisation-uk-company.pdf (accessed on 11.05.2016).

422 See  https://www.gov.uk/government/collections/uk-national-contact-point-statements ~ (accessed  on
11.05.2016).

423 UK, Procedures for Dealing with Complaints, p. 12.
424 See the remarks to the U.S., para. [252] and Swiss NCP, para. [52].
425 UK, Procedures for Dealing with Complaints, p. 13.
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specifically states that the acceptance of a complaint does not imply a breach of the OECD
Guidelines.%¢

[228] In the second key stage, the British NCP differentiates between mediation process and
examination process. The preferred outcome of the mediation process is that the parties come to
a mutually agreed resolution.*?” For each complaint, the parties agree (together with the NCP)
whether the mediation should take place within or outside of the NCP process.*?8 If the parties wish
to mediate outside of the NCP process, the case will be suspended. Every two months, the NCP
requests an update of progress to determine whether the specific instance needs to be reopened.
If mediation was successful, the NCP publishes a brief final statement explaining that the parties
have come to a solution outside of the NCP process.*?° If the parties opt for mediation inside the
NCP proceedings, then mediation will be conducted by professional mediator(s), who are
contracted for and payed by the NCP. The NCP itself does not take part in the mediation session(s),
but will be updated by the mediator(s).**° Mediation sessions are informal, confidential and will not
be minuted.*3! They are usually held in London. The NCP has, however, already used more flexible
avenues such as mediation via phone (provided the other party is willing), which increases
accessibility for those who are not able to afford a trip to the UK, since the UK NCP does not
normally bear travel expenses.*®? If mediation is successful, the parties draft a Mediation
Agreement that will be published fully, or as a summary statement, as part of the final assessment.
Parties are also encouraged to include follow-up arrangements in the final assessment.*33

[229] If mediation is refused or fails to achieve an agreement, the complaint or the relevant aspects
will return to the NCP for examination. The objective of the examination phase is to investigate the
complaint in order to assess whether it is justified. The examination may involve the collection of
further information from the parties involved (e.g. through meetings) or from other relevant
stakeholders (e.g. government departments, UK diplomatic missions, overseas DFID offices,
business associations, NGO’s or other agencies). In exceptional cases, the NCP may even
undertake a field visit. Information and evidence gathered and received by the NCP will be shared
with the parties, unless it is necessary for information to be withheld. After all the information and
evidence has been reviewed, the NCP decides whether or not the OECD Guidelines have been
breached.*3*

[230] After concluding the mediation or examination process, the UK NCP publishes a final
statement on its website. The latter inter alia includes details of the parties involved; the results of
the examination (if any) including a clear statement as to whether or not the company is in breach

426 |bid., at 11.

427 bid., at 14.

428 |pid..

429 |bid, at 16 et seq.

430 UK, Procedures for Dealing with Complaints, p. 15; MCCORQUODALE, p. 32: “While the UK NCP is unusual in
that it pays for external mediators, which is a considerable assistance to victims [...]"; Amnesty International
UK, p. 45.

431 UK, Procedures for Dealing with Complaints, p. 16.

482 According to information provided on 13 July 2016 by an UK NCP staff member via email, parties with financial
difficulties are usually encouraged and assisted by the UK NCP to find an organisation or individual in the UK
willing to represent them in mediation. If no other options were available, the NCP may consider a request for
help with travel expenses on an exceptional basis; see also OSHIONEBO, p. 582.

433 UK, Procedures for Dealing with Complaints, p. 15.

434 |bid. et seq.
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of the OECD Guidelines; where agreed upon, or appropriate, specific recommendations to the
company on how its activities may be brought into line with the OECD Guidelines; and a date, by
which both parties will be asked to submit an update on measurable progress towards meeting the
recommendations.**® After receipt of the update, the company will prepare and publish a follow-up
statement that reflects the parties’ response and, where appropriate, the NCP’s conclusion.*36

[231] Another important development concerns the reference made to the UK NCP in the statutory
guidance to section 54 of the UK Modern Slavery Act, expressing the UK government’s expectation
towards businesses based or operating in the UK to engage with the UK NCP where complaints
are made against them.*¥” Additionally, the UK NCP shares its initial and final statements with the
Export Credit team who are also represented on the Steering Board.*38

[232] The UK NCP is widely perceived as highly effective.*3® Where attempts at mediation fail, the
NCP is known for its investigation phase that often ends in a clear and far-reaching statement as
to whether the OECD Guidelines have been breached or not.**° Furthermore, mediation is
conducted by professional mediators and not the NCP members themselves. This may be
beneficial to the NCP’s impartiality and credibility.*** The same benefits apply to the independent
Steering Board, which functions as a form of appeal mechanism against the initial assessment or
final statement of the NCP based on procedural grounds.**? Moreover, the fact that external
mediators get paid by the NCP is a considerable benefit for victims and of great relevance with
regard to the core criteria of accessibility.#*> The same applies to mediation sessions held via phone
since the UK NCP in principle does not bear travel expenses.*** The clear and comprehensive
website and procedure rules — including a checklist for the complainant — as well as the fact that
all statements are published, can be rated positively with regard to the core criteria of visibility,
accessibility and transparency.

1.5. France

[233] The French NCP is tripartite. Located in the Treasury of the Ministry of Economy and Finance,
it is composed of representatives from several ministries, trade unions and an employer’s
federation. If necessary, the NCP members can also involve external experts for their technical

435 UK, Procedures for Dealing with Complaints, p. 18; Regarding the clear statement as to whether the company
is in breach of the Guidelines, see e.g. Final Statement by the UK National Contact Point for the OECD
Guidelines for Multinational Enterprises: Afrimex (UK) LTD, pp. 13 et seq, available at:
http://www.oecd.org/investment/mne/43750590.pdf (accessed on 21.08.2017); see also Raid & ENRC: Final
Statement after Examination of Complaint, 2016, p. 19, available at: https://www.gov.uk/government/
uploads/system/uploads/attachment_data/file/506285/BIS-16-156-raid-and-enrc-final-statement-after-
complaint.pdf (accessed on 21.08.2017).

436 UK, Procedures for Dealing with Complaints, p. 19.

437 UK, Guidance Modern Slavery Act, p. 26.

4% OECD, Annual Report 2016, p. 79.

439 See EvANs & DREw, pp. 130 and 135; Amnesty International UK, p. 3.

440 See OSHIONEBO, p. 581; DAVARNEJAD, pp. 381 et seq.

441 However, see MCCORQUODALE, pp. 32 et seq.

442 Urtz, p. 10; DANIEL et al., Remedy Remains Rare, p. 34; Amnesty International UK, pp. 6 et seq.
443 See McCORQUODALE, p. 32.

444 Email communication with a UK NCP staff member, 13 July 2016.
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expertise in specific fields.**> Once a year, the NCP holds a meeting to discuss its activities with
organisations representing civil society (e.g. NGOs, associations).**® The NCP has neither an
allocated budget nor an advisory or oversight body.*4’

[234] When handling specific instances, the NCP follows the procedures set out in its bylaw and
guidance note. A referral to the NCP can be made by associations, non-governmental
organisations, trade unions and by any member of the French NCP against French multinational
enterprises.**® It must stipulate the identities of both parties, the details of the facts of which the
enterprise is accused, and must make reference to the provisions of the OECD Guidelines related
to the specific referral.*4° In addition to the formal conditions, the NCP ascertains the interest of the
complainant (good faith), the significance and importance of the issue, the apparent connection
between the enterprise’s activities and the matter raised in the specific instance as well as the
relevance of applicable laws and procedures. After the initial evaluation it issues a statement
irrespective of wheter it declares the complaint admissible or inadmissible.*>° Admissibility does
not mean that the Guidelines have been violated.*** The positive statement stipulates the identity
of the parties, the country or countries concerned by the case and a summary of its initial evaluation.
The negative statement outlines the reasons for the inadmissibility. The identity of the enterprise
concerned, however, will not be included.*5?

[235] The examination of the specific instance includes a series of consultations between the
parties involved and the NCP. During this phase, the NCP may seek advice from experts and other
competent authorities from different stakeholder groups or consult with other NCP. With the
agreement of the parties, the NCP will facilitate conciliation or mediation. NCP members are
allowed to provide the NCP with additional materials to supplement those already submitted by the
parties. If the parties reach an agreement, the NCP will issue a report that describes the issues
raised and the procedures used. Information concerning the content of the agreement will only be
included with the consent of the parties. If the examination phase was not successful, be it because
the parties could not reach an agreement or were unwilling to participate in the procedures, the
NCP issues a final statement including the NCP recommendations and, where appropriate, the
reasons why an agreement was not reached. A statement as to whether the company has acted in

445 France, NCP Bylaw, pp. 1 et seq; Plaquette de présentation du PCN francais, p. 7: Its members are Ministries
in charge of Economy and Finance, Labour and Employment, Foreign Affairs, Ecology, Sustainable
Development and Energy, six French Trade Unions (CFDT, CGT, FO, CFE-CGC, CFTC, UNSA) and the
employers’ organisation MEDEF.

446 France, NCP Bylaw, p. 2.

447 OECD, Annual Report 2014, pp. 22 et seq; OECD, Annual Report 2016, p. 40: The French NCP, however,
receives funds for specific instances, organising promotional events, attending NCP meetings at the OECD,
attending events organised by other NCP as well as for attending events organised by other stakeholders.

448 France, Guidance Note from the NCP; France, NCP Bylaw, p. 4.
449 France, NCP Bylaw, p. 3.

450 France, NCP Bylaw, p. 3.

451 France, Guidance Note from the NCP.

452 France, NCP Bylaw, p. 3.
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accordance with the Guidelines may also be included.**®* Where necessary, the NCP may also
conduct and report on follow-up actions.*

[236] Other important activities concern the publication of a comprehensive report by the French
NCP on adverse effects indirectly or directly related to MNE’s activities in connection with the
supply chain in the textile and ready-made garment sector. By providing practical recommendations
to MNEs on how to apply the Guidelines, it serves as a guide to the implementation of the
Guidelines. All French companies active in this specific sector shall implement the
recommendations. Since its release, the report is being promoted by other NCP and the French
embassies abroad.**> Other examples relate to the current legislation adopted by the French
National Assembly in early 2017, which mandates supply chain due diligence in accordance with
the Guidelines for companies of a certain size as well as the recently adopted National Action Plan
recognizing the potential of the NCP for facilitating victims’ access to remedies.*%¢

[237] When assessing the French NCP, it becomes evident that the procedural rules are not as
detailed as — for instance — those of the UK or Danish NCP. Furthermore, the NCP does not publish
its annual reports online.*” In addition, the active legitimation for filing a complaint is more narrowly
phrased than in other NCP; this might cause uncertainty or even be problematic with regard to the
core criteria of admissibility. The fact that NCP members may make a referral to the NCP is
advocated by some and rejected by others.*%8

1.6. Netherlands

[238] The Dutch NCP is an Independent Expert Body established within the Ministry of Foreign
Affairs. It consists of four independent members with expertise in the area of the OECD Guidelines
and mediation, four advisory members from the most relevant government ministries,**° ensuring
the commitment of the Dutch government in the work of the NCP, and a Secretariat that assists the
NCP in various ways.*®® Decisions on the performance of tasks and the organisation of working

453 See e.g. Circonstance Spécifigue UPM Docelles EN France, 2015, Communiqué du Point de contact national
francais, p. 4: “[...] le PCN estime que le Groupe UPM n’a pas agi en pleine conformité avec les
recommandations de 'OCDE de I’ article 6 du chapitre V relatif a 'emploi et aux relations professionnelles
dans la recherche d’un repreneur de la Papeterie de Docelles”, available at: http://www.tresor.economie.
gouv.fr/File/427412 (accessed on 30.09.2017); see also 3 June 2013, SOCAPALM, Rapport du PCN France,
available at: http://www.tresor.economie.gouv.fr/File/397319; OECD, Annual Report, 2014, pp. 94 et seq;
KAUFMANN et al., Baseline Study, p. 62; France, NCP Bylaw, pp. 4 et seq.

454 France, NCP Bylaw, p. 4.
4% OECD, Annual Report 2014, p. 29.

4% See New Art. L225-102-4, L225-102-5 Code de commerce, introduced by the Loi 2017-399 (Loi relative au
devoir de vigilance des sociétés meres et des entreprises donneuses d’ordre, 27.03.2017, Journal Officiel,
28.03.2017 ; OECD, Annual Report 2016, p. 7 and 19; France, NAP, p. 61.

457 OECD, Annual Report 2014, p. 27; http://www.tresor.economie.gouv.fr/pcn (accessed on 18.07.2017).

458 This element is contested inter alia regarding the credibility and neutrality of the NCP as well as its resources,
see also supra, fn. 343.

459 Ministry of Economic Affairs; Foreign Affairs; Infrastructure & Environment; Social Affairs & Employment.

460 Netherlands, Annual Report 2015, p. 4; NCP Establishment Order, Art. 3, para. 4; the tasks of the secretariat
include inter alia working together with the members of the NCP on specific instances, facilitating dialogue
between parties, providing information and promotional work regarding OECD Guidelines, answering
guestions, (co)-organizing events and establishing cooperation with other NCP, see
http://www.oecdguidelines.nl/ncp/contents/ncp-secretariat (accessed on 15.05.2016). In 2014, the Dutch
Ministry of Foreign Affairs has published a revised government decree on the establishment of the NCP (NCP
Establishment Order), which replaced the former decree of 2011. It sets out the institutional arrangements as
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methods are only taken by the independent members.*! Four times a year, the NCP conducts an
(advisory) meeting with representatives from its key stakeholders: the FNV (representation of trade
unions), OECD Watch (representation of NGOs) and VON-NCW (representation of the business
community) to discuss developments and the NCP operations. Additionally, every six months, open
stakeholder meetings are held to provide a platform for various other organisations.*6> The NCP
has a budget at its disposal that is structurally incorporated into the budget of the Ministry of Foreign
Affairs. The members of the NCP receive a fixed remuneration that depends on the scope of the
expected activities.*63

[239] Every interested party can submit a complaint (in English or Dutch) against Dutch enterprises
to the NCP.#%4 For example in its preliminary statement ABP/APG — SOMO/Bothends of 2013, the
Dutch NCP made a pioneering decision regarding the applicability of the Guidelines to the financial
sector. It confirmed that the term “business relationship” also applies to financial relationships, and
thus, to minority shareholdings of financial institutions.465

[240] To pass the initial assessment, the complaint must inter alia include information about the
concerned parties and reference the parts of the OECD Guidelines to which the alleged breach
relates. The NCP also ascertains the interest of the complainant in the case and whether the issues
are material and substantiated.*% It then conducts separate confidential meetings with both parties
unless it has already concluded that the complaint does not merit further considerations. The initial
assessment is published on the NCP website. It does not include the original notification and the
response of the company. So far, the names of the parties involved have always been included.*6”

[241] Following the initial assessment, the NCP starts the mediation phase. It may act as a mediator
itself or appoint an external mediator to fulfil this role. The NCP may also conduct field visits. This
phase is concluded when an agreement is reached that is supported by all parties, or when the
NCP arrives at the conclusion that the issue is not likely to be resolved within a reasonable
timeframe. In both cases, the NCP publishes a final statement or report. The statement names the
parties and refers to their agreement. If the parties have not reached an agreement, the NCP
qualifies the proceedings and includes recommendations concerning the implementation of the

well as the working methods and tasks of the NCP Netherlands, see https://www.oecdguidelines.nl/
latest/news/2014/7/30/netherlands-ncp-strengthened-with-revised-government-decree (accessed on
18.07.2017).

461 NCP Establishment Order 2014, p. 6.
462 http://www.oecdguidelines.nl/ncp/contents/stakeholders (accessed on 18.07.2017).

463 Netherlands, Annual Report 2015, p. 5; NCP Establishment Order, p. 6; Report of the NCP Peer Review Team
2010, p. 13. The NCP was allocated a budget of around €900.000 for three years, which covered remuneration
of the NCP members, (inter)national travel expenses, hiring of experts, the communication officer's
remuneration, and promotional activities.

464 NCP Establishment Order, p. 6.

465 See  hitp://iwww.oecdguidelines.nl/notifications/documents/publication/2015/1/6/ncp-preliminary-statement-
abp-apg---somo-bothends (accessed on 17.05.2016); RUGGIE & NELSON, p. 19.

466 The Dutch NCP also considers whether the Dutch NCP is the appropriate entity, whether there seems to be
a link between the enterprise’s activities and the issue raised in the specific instance; the relevance of
applicable law and procedures, including court rulings; how similar issues have been, or are being, treated in
other domestic or international proceedings; and whether consideration of this specific problem would
contribute to the purposes and effectiveness of the Guidelines, see Netherlands, Specific Instance Procedure,
p. 2.

467 See http://www.oecdguidelines.nl/notifications/contents/overview-notifications (accessed on 12.07.2016).
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OECD Guidelines.*®® The issuing of recommendations does not necessarily mean that the Dutch
NCP makes a determination as to whether or not the Guidelines have been violated. Yet, such a
determination is not formally excluded from the Dutch NCP Specific Instance Procedure.*6® Lastly,
the final statement is sent to the Minister for Foreign Trade and Development Cooperation, who
must add his or her findings to the statement after consultation with other ministers.4°

[242] The Dutch NCP does not provide parties with a direct mechanism to appeal a final statement,
either on procedural grounds or on the merits of a final statement. However, if parties do not accept
the followed procedure, or the findings of the NCP, they can register a complaint directly with the
Minister for Foreign Trade and Development Cooperation, who adds his/her opinion to a final
statement before it is published.*’* The minister, however, can only comment, but may not change
the final statement.*”2

[243] One year after the completion of the specific instance procedure, the NCP publishes a brief
evaluation of the implementation of the agreement and/or recommendations based on the
information provided by the parties.*3

[244] In addition to the basic arrangements of the NCP, the NCP Establishment Order also entitles
the NCP to conduct sector-wide or cross-company research on CSR, if requested by the Dutch
government. Furthermore, it leaves room for the NCP to facilitate a dialogue on the Guidelines,
even if that dialogue is not prompted by a specific instance.*”*

[245] In 2009, the Dutch NCP underwent the first peer review ever conducted within the OECD.
Amongst other propositions, the peer review team recommended the following: an Appeal or
Steering Board for appeals on procedural grounds; a proper and extensive assessment of the
interest of the complainant; and the involvement of Dutch embassies, especially with regard to
protective measures for complainants. These may mitigate the fear of retaliation and enhance
accessibility. Furthermore, the peer review team commented positively on the sufficiency of the
human and financial resources of the Dutch NCP.475

468 Netherlands, Specific Instance Procedure, p. 3.

469 Email communication with a staff member of the Dutch NCP, 13 July 2016.

470 NCP Establishment Order, Art. 7.

471 Report of the NCP Peer Review Team 2010, pp. 6 et seq. and 13.

472 Netherlands, Response to Peer Review, p. 2.

473 Netherlands, Specific Instance Procedure, pp. 2 et seq.

474 NCP Establishment Order, p. 5.

475 Report of the NCP Peer Review Team 2010, pp. 13 and 18; It is also worth mentioning the requirement for
applicants for Dutch business programmes or facilities to state that they are aware of the Guidelines and that
they will endeavour to comply with them. For special programmes, they even need to prepare a CSR policy
plan based on the Guidelines see OECD, Annual Report 2014, p. 87. For further details see VAN ‘T FOORT &
PALM, pp. 8 et seq. Further to this, the Dutch government adopted two agreements (the Sustainable Garment
and Textile Agreement and the Dutch Banking Sector Agreement on international responsible business
conduct regarding human rights) which both make significant reference to the Guidelines, see OECD, Annual
Report 2016, p. 2. Lastly, the Dutch Export Credit Agency is reported to have a formal process for considering
statements or reports form the Dutch NCP, see OECD, Annual Report 2016, pp. 8 and 69.
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1.7. Canada

[246] The Canadian NCP is a seven-department*’® interagency committee that collaborates with
three official non-governmental partners and with the Canadian Office of the Corporate Social
Responsibility Counsellor for the Extractive Sector.4’” It is funded by government budget and
equipped with two full-time and six part-time staff members. It conducts stakeholder information
sessions annually.4"8

[247] When handling specific instances, the Canadian NCP acts in accordance with its procedural
guide. Any interested party may file a complaint (in French or English) with the Canadian NCP,
either alone or on behalf of other identified parties against Canadian MNEs. The request must
include inter alia information regarding the parties and the action or activities of the MNE.
Furthermore, the complainant must outline its interest in the case and must substantiate the
allegations within a reasonable period. The NCP may set a deadline beyond which additional
evidence is no longer taken into account. Additionally, the request must cite the parts of the OECD
Guidelines which are considered to be most relevant for the case and include a list of any relevant
or applicable law as well as a description of the action(s) the complainant considers the MNE should
take to resolve the issues. When making their submission, complainants may request a meeting
with the NCP. In its initial assessment, the Canadian NCP reviews the information received and
open source information. If deemed necessary, the NCP consults with relevant government
departments. Both positive and negative initial assessments are published and may include the
identity of the parties involved.

[248] If the specific instance merits further examination, the NCP will use conciliation or mediation
procedures, provided the parties involved agree. During this phase, the NCP is allowed to pursue
enquiries and engage in other fact-finding activities (e.g. contact government officials in the non-
adhering country or the management of the firm in the home country). If the parties reach an
agreement, the NCP publishes a final statement. Information on the content of the agreement will
only be included insofar as the parties involved agree with the publication.

[249] If the parties do not agree on the matters raised or are unwilling to engage in the procedures,
the NCP issues a final statement. If deemed necessary, the NCP may include recommendations
on the implementation of the OECD Guidelines with a possible time frame for follow-up. Where
appropriate, the statement may also mention the reasons for not reaching an agreement, the
identities of the parties concerned as well as any other observations of the NCP.*"® In a recent
case, for instance, the Canadian NCP concluded "that the Company has not demonstrated that it
is operating in a manner that can be considered to be consistent with the voluntary OECD

476 See Canada, Annual Report 2016: These departments are Employment and Social Development Canada
(ESDC); Environment and Climate Change Canada (ECCC); Finance Canada; Global Affairs Canada (GAC);
Indigenous and Northern Affairs Canada (INAC); Innovation, Science and Economic Development Canada
(ISEDC); and, Natural Resources Canada (NRCan).

477 See Canada, Annual Report 2016; Canada, Procedures Guide: The Counsellor is mandated to review the
CSR practices of Canadian extractive sector companies operating outside Canada, and to advise stakeholders
on the implementation of different performance guidelines including the OECD Guidelines. Request that only
concern the Guidelines are referred to the NCP. On other requests that also include the OECD Guidelines the
Counsellor consults with the NCP. Furthermore, in 2014/2015 the NCP participated in the work of different
CSR related advisory groups.

478 See Canada, Annual Report 2016; OECD, Annual Report 2016, p. 39.
479 See Canada, Annual Report 2016; Canada, Procedures Guide.

94



Access to Remedy

Guidelines [...]".#% It also made use of a new provision — stemming from the updated 2014 CSR
Strategy — that encourages reluctant companies to take part in the NCP proceedings. If companies
refuse to take part in the NCP process, they can be denied access to economic and trade advocacy
from the Trade Commissioner Service and/or Export Development Canada (EDC). Should the
company wish to receive future support, it will either need to submit a request for review to the NCP
or show the Canadian government that it has engaged in good-faith dialogue with its former
opponent of the specific instance.*8!

[250] The Canadian NCP operates a clear and comprehensive website, featuring all relevant
information regarding the Guidelines and the functioning of the NCP. It has a dense and a detailed
procedure guide and regularly publishes its annual reports and statements. All of this can be rated
positively with regard to the core criteria of visibility and transparency. The deadline for additional
evidence might be problematic in situations where parties have differing bargaining powers or
where the information or evidence needed was unavailable or unknown prior to the filing or the
deadline.*® If companies are reluctant to participate in the NCP process, the Canadian NCP may
not only name them in its statements, but may also exert further pressure by impeding access to
specific government support.*8 Canada is therefore the first government that publicly stated that
non-cooperation with the NCP will have material consequences. In sum, the Canadian NCP is well
suited for being a source of continuous learning and for preventing future harms.*8

480 See Final Statement on the Request for Review regarding the Operations of China Gold International
Resources Corp. Ltd., at the Copper Polymetallic Mine at the Gyama Valley, Tibet Autonomous Region, 2015,
available at:  http://www.international.gc.ca/trade-agreements-accords-commerciaux/ncp-pcn/statement-
gyama-valley.aspx?lang=eng (accessed on 02.06.2016); see also Final Statement Bruno Manser Fund (BMF)
and Sakto Corporations et. al. (Sakto), July 2017: “[...]Jwhile the Canadian NCP is not required to determine a
“preach” of the Guidelines, it can, at its sole and entire discretion, make a determination on whether conduct
is inconsistent with the Guidelines, just like it also can, at its sole and entire discretion, recommend the use of
the sanction related to the provision of Government of Canada’s trade advocacy services. These are tools that
can act as important incentives for generating good faith collaboration with the NCP review process.”, available
at: http://www.international.gc.cal/trade-agreements-accords-commerciaux/ncp-pcn/final_stat-bmf-sakto-
comm_finale.aspx?lang=eng (accessed on 18.07.2017). This statement indicates that the Canadian NCP has
changed its previous approach not to determine whether the OECD Guidelines have been breached, or not,
see e.g. Final Statement Ivanhoe Mines Ltd and the Canadian Labour Congress, p. 2, available at:
http://www.oecd.org/daf/inv/mne/37205653.pdf (02.06.2016).

481 See e.g. http://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/other-
autre/csr-strat-rse.aspx?lang=eng (accessed on 02.06.2016); Final Statement on the Request for Review
regarding the Operation of China Gold International Resources Corp. Ltd., at the Copper Polymetallic Mine at
the Gyama Valley, Tibet Autonomous Region, available at: http://www.international.gc.ca/trade-agreements-
accords-commerciaux/ncp-pcn/statement-gyama-valley.aspx?lang=eng (accessed on 02.06.2016); see Final
Statement regarding Sakto, supra, fn.480: “Should Sakto approach the Government of Canada Trade
Commissioner Service (TCS) in future to access trade advocacy support, the NCP recommends that the
company’s actions during this NCP review process be taken into account by the TCS”. Canada’s export credit
agency applies a formal process for considering statements or reports from the Canadian NCP, see OECD,
Annual Report 2016, pp. 8. and 69.

482 See e.g OSHIONEBO, p. 582.

483 Professor Ruggie advocated such an approach in a written submission to the OECD stating: “[...]Jwhere an
enterprise fails to cooperate, the default presumption should be that a negative finding will be made public,
and that it could affect the enterprise’s access to certain forms of public support and services [...]", see Ruggie,
Discussion Paper, para. 35.

484 See RUGGIE & NELSON, p. 21.
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1.8.  United States

[251] The U.S. NCP has opted for the monopartite ‘plus’ structure.*®® It is incorporated in the Bureau
of Economic and Business Affairs of the U.S. Department of State and comprised of three full-time
and twelve part-time staff members. It regularly consults with an interagency working group (IWG)
that includes representatives from different departments.*8¢ Additionally, the NCP is supported by
a stakeholder advisory board (SAB), whose function is to provide recommendations on the
implementation of the Guidelines and collaborate with different stakeholders as well as review the
work of the NCP. The advisory board is a subcommittee of the Advisory Committee on International
Economic Policy and is comprised of leaders from business, labour, civil society and academia.*®’
The NCP is funded by the budget of the U.S. Department of State.*88

[252] The NCP handles specific instances according to its own procedures, which are available in
English, French and Spanish. Any affected party may file a complaint with the U.S. NCP against
an enterprise operating or headquartered in the U.S.%8% Upon receipt of a submission, it informs all
relevant parties and consults the interagency working group, in order to check whether the issue
raised is pending in any other proceeding.**° During the entire process, which already includes the
submission, the parties are required to treat communications with each other and the NCP as
completely confidential. A failure to honour these confidentiality expectations is considered bad
faith and may lead to the immediate termination of the U.S. NCP involvement in the case.*** A
similar confidentiality requirement is found within the Swiss NCP.4%?

[253] When considering the initial assessment criteria,*®® in consultation with the IWG, the U.S.
NCP evaluates the information and documentation provided by the parties. In addition, it may
independently seek advice from relevant stakeholders (experts, representatives of the business
community, worker organizations etc.) or request further information from the parties.*** During the
whole process, the U.S. NCP remains open to the submission of amendments, clarifications or
additional information from the parties.*® If the initial assessment criteria are met, the NCP will
proceed with the mediation phase without issuing and publishing the initial assessment.*% If the

485 OECD, Implementing the OECD Guidelines, p. 69.

486 U.S., Annual Report 2014/5, p. 3; U.S., Guide to the NCP, p. 16: “The representatives [are] from the
Department of Commerce, the Department of Labor, the Department of the Treasury, the Office of the U.S.
Trade Representative, the Export-Import Bank, the Overseas Private Investment Corporation, and the
Environmental Protection Agency. The working group also includes Department of State officials from the
Office of the Legal Adviser; the Bureau of Democracy, Human Rights and Labor; the Bureau of Oceans,
International Environmental and Scientific Affairs; regional country desk officers; and officers at U.S. missions
abroad, as appropriate®.

487 U.S., Guide to the NCP, p. 16; OECD Annual Report 2014, p. 69.
488 U.S., Annual Report 2016, p. 5

489 U.S., Guide to the NCP, p. 6.

490 |pid., p. 9.

491 U.S., NCP Procedures, p. 1.

492 See above, para. [52].

493 See U.S., Guide to the NCP, p. 9.

494 U.S., NCP Procedures, p. 2; U.S., Guide to the NCP, p. 11. The NCP often relies on other governmental
entities to gather facts, see U.S., SAB Report.

4% U.S., Guide to the NCP, p. 11.
4% U.S., Guide to the NCP, p. 9; U.S., NCP Procedures, p. 3; U.S., Annual Report (2016), p. 15.
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NCP concludes that the criteria are not met, it will publish a final statement that includes the issues
raised, the reasons for its decision and, if appropriate, the identity of the parties involved.*%”

[254] By agreement of both parties, the U.S. NCP assists with mediation or otherwise facilitates a
resolution. Mediation sessions are conducted by a neutral third party, which is employed by the
U.S. Federal Mediation and Conciliation Service (FMCS).**® If necessary, the U.S. NCP may
consider conducting mediation at the location of the allegations or employ local mediators. It may
further consider translation services on a case-by-case basis. The cost of the mediators and, when
relevant, their travel expenses, are borne by the NCP.4%°

[255] If the parties reach an agreement, the NCP, in consultation with the parties and the IWG,
issues a final statement, which may include recommendations. Information on the content and the
identity of the parties will only be included to the extent that both parties agree. If no agreement is
reached, or a party is unwilling to participate in the process, the NCP closes the case and publishes
a statement that may include inter alia the identity of the parties and, if appropriate,
recommendations and the reasons an agreement could not be reached.>® Moreover, it has
consistently taken the view that it will not make a determination as to whether or not the company
has violated the Guidelines.5%!

[256] Following the conclusion of the proceedings, the U.S. NCP, upon request of the parties, may
consider follow-up on, or monitoring, the implementation of an agreement reached or
recommendations made by the NCP., Such monitoring however is only done on an exceptional
basis and depends on the discretion and the resources of the NCP. Six months after successful

497 U.S. Guide to the NCP, p. 9; U.S., NCP Procedures, p. 3; SAB members expressed their concerns with regard
to a specific instance that was dismissed by the U.S. NCP at the initial assessment phase on the basis that
the complainant should have exhausted local remedies by taking the complaint to local courts in India.
According to the SAB neither the Guidelines nor the Procedural Guidance foresee an exhaustion requirement,
see U.S., SAB Report and U.S., NCP Annual Reporting 2011-2012, para. 16(c); Another submission was
rejected on the basis that the remedy sought by the complainant — financial settlement — was deemed by the
NCP to fall outside of its responsibilities, see U.S., SAB Report and U.S. NCP Initial Assessment: Individual
A/Company X and MNE Number One (Aug. 28, 2012), available at: http://www.state.gov/e/eb/oecd/
usncp/links/rls/197795.htm (accessed on 21.08.2017).

4% U.S., Guide to the NCP, pp. 13 et seq. The FMCS is an independent U.S. government agency that resolves
labor-management conflicts and promotes cooperative workplace relationships domestically and abroad.
FMCS mediators are professionals in labor relations and conflict management; SAB members recommend
that the mediators from FMCS become familiar with the Guidelines inter alia by undertaking training, see U.S.,
SAB Report.

499 U.S., Guide to the NCP, p. 22.

500 U.S., Guide to the NCP, pp. 14 et seq; U.S., NCP Procedures, p. 3; In one instance, the NCP informed the
corporate respondent that its non-cooperative approach would be highlighted in the final statement. SAB
members recommended that the NCP develop options for assisting dispute resolution even where the
corporate respondent declines to engage in mediation, see U.S., SAB Report.

501 See e.g. http://www.state.gov/e/eb/oecd/usncp/us/index.htm (accessed on 04.06.2016); OECD, Report by the
Chair 2011, p. 24. The United States is of the view that the practice is difficult to reconcile with a procedure
based upon “good offices” and that it is enough to make recommendations on how to better fulfill the objectives
of the OECD Guidelines; see also U.S. NCP Initial Assessment: Edouard Teumagnie and AES Corporation,
available at: http://www.state.gov/e/eb/oecd/usncp/links/rls/197766.htm (accessed on 21.08.2017); some
members of the SAB advocate that the U.S. NCP should be empowered to make findings of fact and draw
conclusions as to whether the corporation’s conduct complies with the Guidelines. According to them
determinations and recommendations are a crucial part of the U.S. NCP’s role, see U.S., SAB Report.
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mediation, the parties are asked to submit a confidential report on the status quo of the agreement
and any further impacts.5%?

[257] The U.S. NCP is regularly criticized for its position of not issuing a determination as to whether
the OECD Guidelines have been breached.>%® Where mediation fails, the NCP concludes the case
without imposing any consequences on the company. The policy of the U.S. NCP to conclude a
specific instance at the very beginning due to a breach of the confidentiality requirement appears
not to be in line with the OECD Guidelines and in contrast to the core criteria of accessibility.5%*
However, in comparison to the other analysed NCP, the U.S. NCP is the only NCP to explicitly
foresee that mediation can be conducted abroad. If applied, this would specifically be to the benefit
of parties that cannot afford travel expenses and would enhance accessibility.>% Recently, the U.S.
NCP has published its second annual report in its seventeen-year history; this and the clear and
comprehensive website renders the activities of the NCP fairly transparent and accountable. Other
important developments concern the first peer-review of the U.S. NCP to be conducted in
September 2017, the implementation of stakeholder feedback into NCP processes or the different
promotional activities of the U.S. NCP.506

1.9.  Conclusion

[258] NCP are expected to facilitate access through different means and to handle specific
instances in an efficient and equitable manner.5°” As recognized by the Guidelines, the accessibility
of a NCP to affected individuals and other stakeholders is therefore critical to its effectiveness. Also
sufficient financial and human resources are deemed important for the NCP to function effectively.
The preceding overview however has shown that the NCP do not act in a heterogeneous way, but
instead have different approaches when handling specific instances.

[259] The NCP system, as it now stands, is criticised for not meeting its potential. Critics mention
the lack of enforcement of recommendations and the lack of oversight from independent bodies.
Other perceived shortcomings relate to barriers to accessibility or the absence of an explicit
adjudicatory role.%® Obstacles to accessibility range from language barriers to resource
constraints, especially in cases where the NCP does not bear the travel expenses incurred.>®
Moreover, according to John Ruggie it is unclear which changes in company practices and policies

502 U.S., Guide to the NCP, pp. 10 and 15.
503 See e.g. KiTA, pp. 359 et seq; MAHEANDIRAN, p. 225; see U.S., SAB Report.

504 See OECD, Guidelines 2011, p. 79. In general, the activities of the NCP should be transparent, unless, due
to the purpose of greater effectiveness of the Guidelines, it seems advisable to preserve confidentiality. The
argument that the Guidelines are more effective if the specific instance is concluded instead of pursued is not
convincing. See http://www.state.gov/e/eb/adcom/aciep/rls/225959.htm (report of the SAB; accessed on
21.08.2017), questioning whether the public release of a specific instance is a sufficient ground to discontinue
the NCP involvement.

505 For more detail see OSHIONEBO, p. 582.

506 U.S., NCP Fact Sheet, pp. 1 et seq; U.S., Annual Report 2016, p. 8.

507 OECD, Guidelines 2011, p. 79.

508 See e.g MAHEANDIRAN, pp. 217 et seq; OSHIONEBO, p. 583; MCCORQUODALE, pp. 32 et seq.
509 See OSHIONEBO, p. 582.
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or what, if any, actual remedy complainants receive as a result of NCP findings and/or mediation.5%°
The latter is amplified by the fact that the Guidelines themselves do not address the forms of relief,
leaving the NCP without guidance and thus the victims without (predictable) remedy.5!t
Nonetheless, a recent OECD report, analysing NCP outcomes of the last 15 years, shows an
increasing number of human rights cases being brought before NCP, a diversification of industries
against which complaints are brought and the growing role of the OECD Guidelines’ due diligence
provisions. Between 2011 and 2015, approximately half of the accepted cases were concluded by
an agreement between the parties, whereas 36% (19 specific instances) resulted in an internal
policy change by the company in question. As such, NCP contribute to the prevention of adverse
future impacts.>? However, NCP have been less successful in providing access to remedy for
actual harms committed.5'3

[260] The preceding comparison indicates that most NCP provide a clear and known procedure,
making them a predictable and transparent, non-judicial grievance mechanism as understood by
UNGHP 31. Moreover, most of the NCP under review consult with different stakeholders, a
procedure which enhances their credibility and legitimacy. This is even more accurate for those
NCP that are assisted by an oversight or advisory body.

[261] The question whether a NCP should assume an adjudicatory role and make a determination
in the final statement in cases where mediation has failed, is intensively debated both among
scholars as well as within the OECD.5* Many authors advocate for the NCP to issue a
determination or some other consequences, as this would strengthen the NCP’s position.5> Such
determinations may have an impact similar to a court ruling since it could lead to altered conduct
by the company concerned or other groups (suppliers, customers, end users).516

2. National Human Rights Institutions

2.1.  General Remarks

[262] According to UNGP 27, States should provide effective and appropriate non-judicial
grievance mechanisms, alongside judicial mechanisms, as part of a comprehensive state-based
system for the remedy of business-related human rights abuses. The Commentary to the Guiding
Principles mentions that national human rights institutions might play a particularly important role
in this regard: NHRI can introduce state-based, non-judicial grievance mechanisms and consider

510 See RUGGIE & NELSON, p. 20. The specific instance WWF-SOCO before the UK NCP represents the first case
where for the first time the involved company agreed to halt operations during NCP-facilitated mediation;
DaNIEL et al., Remedy Remains Rare, pp. 17 et seq. and 32.

511 See U.S., SAB Report; see also the practice of the U.S. NCP supra paras. [253] et seq.; DANIEL et al., Remedy
Remains Rare, pp. 17 et seq. and 32.

512 See OECD, Implementing the OECD Guidelines, pp. 40 et seq.

513 For examples of specific instances resulting in direct remedy see OECD, Implementing the OECD Guidelines,
p. 44.

514 See e.g. OCHOA SANCHEZ, pp. 107 et seq; DAVARNEJAD, pp. 381 et seq; OSHIONEBO, p. 586.

515 See e.g. RUGGIE & NELSON: "Forty years of pure voluntarism should be a long enough period of time to
conclude that it cannot be counted on to do the job by itself’; Evans & DRew, p. 135.

516 See KAUFMANN et al., Baseline Study, p. 63; DAVARNEJAD, p. 382; EGELUND OLSEN & ENGSIG S@RENSEN, p. 22;
DANIEL et al., Remedy Remains Rare, p. 17; MCCORQUODALE, p. 32.
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individual complaints in concrete cases of human rights violations, when mandated by law to do
s0. The following section shows if and how the NHRI in the compared countries provide remedy
mechanisms for individual victims of corporate-related human rights violations. However, already
the Commentary to the Guiding Principles states that NHRI should not only comply with the Paris
Principles, but also meet the criteria set out in Principle 31, in order to guarantee their
effectiveness.®!’ This analysis is therefore limited to national human rights institutions that are NHRI
in terms of the Paris Principles.

[263] The Paris Principles prescribe different criteria for NHRI to be effective; whether an NHRI
meets these requirements is examined in an international accreditation procedure.>'8 According to
the criteria set out in the Paris Principles, an NHRI has the obligation to investigate research and
report upon any matter affecting the enjoyment of human rights, including “any situation of violation
of human rights which it decides to take up.”**® Moreover, the Paris Principles require that NHRI
be established by a constitutional or other legislative act and independent from government, that
pluralism in their composition be ensured and that they have a suitable infrastructure including
adequate funding.5%°

[264] The handling of individual complaints is only given additional or optional status in the Paris
Principles.>?! However, if a NHRI is vested with quasi-judicial powers, it should (a) be able to seek
amicable settlements through conciliation or, within the limits prescribed by the law, through binding
decisions or, where necessary, on the basis of confidentiality; (b) inform the potential victim about
the remedies available to him, and promote his access to them; (c) hear any complaints or petitions
or transmit them to any other competent authority within the limits prescribed by the law; and (d)
make recommendations to the competent authorities, especially by proposing amendments or
reforms of the laws, regulations and administrative practices, especially if they have created the
difficulties encountered by the persons filing the petitions in order to assert their rights. Moreover,
the International Coordinating Committee of National Institutions for the Promotion and Protection
of Human Rights, and more specifically the Sub-Committee on Accreditation (SCA), has developed
so called General Observations on interpretative issues regarding the Paris Principles and has also
issued one on quasi-judicial powers of NHRI for those institutions that are provided with such a
mandate.>??2 This General Observation is further complemented by recommendations of the
OHCHR on how NHRI with quasi-judicial competences should exercise their powers to ensure
effective investigations.523

[265] Finally, it is important to add that the Paris Principles do not explicitly require NHRI to engage
directly with human rights violations committed by non-state actors; yet, NHRI are encouraged to
take action to provide protection against human rights violations by private actors (including

517 UN Guiding Principles, Commentary, pp. 6 and 30.

518 International Coordination Committee of National Human Rights Institutions for the Promotion and Protection
of Human Rights (ICC), SCA Rules of Procedure (2004); SCA Accreditation Guidelines (2008).

519 UNGA, Paris Principles 1993, Sec. A3(a)(ii).

520 BURDEKIN, pp. 660 et seq; on the importance of independence, see UNSG, Report 2009 para. 109 et seq. See
also OHCHR, Survey NHRI 2009, pp. 52 et seq.

521 For the following, see UNGA, Paris Principles 1993, Sec. D.

522 SCA, General Observations, 2.10 — The quasi-judicial competency of National Human Rights Institutions
(complaints-handling).

523 OHCHR, NHRI 2010, p. 81.
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business).>* The same is relevant regarding the jurisdiction of an NHRI: The Paris Principles
require a “sphere of competence”, as set out in a constitutional provision or legislation; thus, the
jurisdiction of NHRI should be as broad as possible.5?°

2.2.  Denmark

[266] In Denmark, the Institut for Menneskerettigheder (IMR, The Danish Institute for Human Rights
[DIHR)]) is the national human rights institution. It is an independent self-governing institution; in its
current form, it finds its legal basis in the Act on the Institute for Human Rights that entered into
force on 1 January 2013.5%6 The DIHR has the clear legal objective of ensuring compliance with
the Paris Principles and has held A-status since 2007.5%7

[267] The DIHR has no quasi-judicial competences, thus it has no mandate to investigate individual
complaints or specific incidents.5?® This task is accomplished by other institutions established for
this purpose, such as the Parliamentary Ombudsman, the Data Protection Agency, the
Independent Police Complaints Authority and the Equality Board.>?° However, the DIHR has been
designated as a national equality body on gender, race and ethnic origin and is responsible for
promoting and monitoring the implementation of the Convention on the Rights of Persons with
Disabilities (CRPD) in Denmark. As such it gives advice and assistance to individuals who file
discrimination complaints.>%° Individuals considering themselves victims of discrimination due to
one of these grounds can contact the Equality Counselling of DIHR to learn more about their rights
and how to proceed.53! Furthermore, the Institute closely cooperates with the other core national
human rights structures such as the Parliamentary Ombudsman, the Danish National Council for
Children and the Data Protection Agency as well as civil society organisations working in the field
of human rights.532

[268] Some authors have called for a more proactive effort in the area of amicus curiae or support
for concrete domestic cases relevant for developing human rights jurisprudence as an avenue to

524 HaAsz, p. 168; see also the Edinburgh Declaration, particularly emphasizing NHRI'NHRI's duty to monitor
states' and nonstate actors' compliance with human rights as well as advising all relevant actors on how to
prevent and remedy abuses in the area of business and human rights.

525 OHCHR, NHRI 2010, p. 32.

526 Act on the Danish Institute for Human Rights — Denmark’s National Human Rights Institution, Act. No. 553 of
18 June 2012, as amended by Act No. 656 of 12 June 2013; bylaws of The Institute for Human Rights —
Denmark’s National Human Rights Institution, adopted by the Board on 19 June 2013 and approved by the
Minister of Development Cooperation on 9 August 2013 (see https://www.humanrights.dk/about-us/acts-
bylaws (accessed on 26.09.2017)). The DIHR continues the mandate vested in the Danish Centre for Human
Rights established in 1987 by a Parliamentary decision.

527 Re-accreditation in November 2012 (see ICC, Chart of the Status of National Institutions, p. 5).
528 BADSE, p. 34.

529 Other bodies relevant in relation to complaints on human rights violations and cases of discrimination include
the Parliamentary Commissioner for Civil and Military Administration in Denmark and the Refugee Appeals
Board.

530 As the body designated for the promotion of equal treatment and effective protection against discrimination
on grounds of racial or ethnic origin as set out in Art. 13 of the Racial Equality Directive 2000/43/EC on Equal
Treatment Irrespective of Race and Ethnic Origin, the DIHR was also dealing with individual complaints
between 2003 and 2009; this function was taken over in 2009 by the Equality Board.

531 Denmark, Human Rights and Business Country Guide, p. 25.

532 For an overview over DIHR’s interactions with other actors active in the field of human rights, see BADSE, pp.
47 et seq.
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consider for the future of the DIHR; quasi-judicial powers are however not being discussed — at
least as long as other statutory bodies fulfil that role.533

2.3. Germany

[269] The Deutsches Institut fir Menschenrechte (DIMR, German Institute for Human Rights
[GIHR]) was founded in 2001 and finds its current legal basis in the Act on the Legal Status and
Mandate of the German Institute for Human Rights.534 It has been accredited as an A-status NHRI
since 2001.5%°

[270] According to the constitutive documents of the Institute, the GIHR is not mandated to deal
with individual complaints.5%¢ In practice, however, it might act as amicus curiae in legal
proceedings before higher courts and it assists victims by referring them to competent
institutions.>” Recently, some of these activities referred to alleged corporate-related human rights
violations.538

2.4. United Kingdom

[271] The Equality and Human Rights Commission (EHRC) is the human rights commission for
Great Britain (England, Scotland and Wales); it is a public body established by the United
Kingdom/Equality Acts 2006 and 2010 with a general mandate to protect and promote human rights
and to eliminate discrimination.5®® The EHRC has been accredited as an A-status NHRI since
November 2008.54° Recently, the EHRC has begun to actively engage in business and human
rights issues, not least with its publication “Business and human rights: A five-step guide for
company boards”.54

[272] The Commission has the power to initiate judicial review of decisions of public authorities, to
act as amicus curiae and it can intervene in legal proceedings regarding issues of public policy and
general public concern. Moreover, the EHRC has the power to order the disclosure of documents

533 BADSE, p. 57.

534 Act on the Legal Status and Mandate of the German Institute for Human Rights, 16 July 2015, Federal Law
Gazette 2015 | p. 1194, available at http://www.institut-fuer-menschenrechte.deffileadmin/user_upload/PDF-
Dateien/Sonstiges/Gesetz_ueber_die_Rechtsstellung_und_Aufgaben_des_Deutschen_Instituts_fuer_Mens
chenrechte_ DIMRG_16_07_2015.pdf (accessed on 26.09.2017).

535 Last re-accreditation in November 2015, see ICC, Chart of the Status of National Institutions, p. 6; ICC,
Reports and Recommendations of the SCA 2015, p. 14.

536 Statutes of the German Institute for Human Rights, as amended on 22 September 2015, available (in German)
at: http://www.institut-fuer-menschenrechte.de/ueber-uns/auftrag/satzung/ (accessed on 21.08.2017).

537 See http://www.institut-fuer-menschenrechte.de/stellungnahmen-vor-gericht/ (accessed on 21.08.2017);
German Institute for Human Rights, National Baseline Assessment, p. 61.

538 |n 2013, an amicus curiae brief of the GIHR concerned the dismissal of an HIV-positive complainant from his
employment position for a private pharma company, see http://www.institut-fuer-menschenrechte.de/
stellungnahmen-vor-gericht/2013-kuendigung-wegen-hiv/ (accessed on 21.08.2017).

539 www.equalityhumanrights.com (accessed on 21.08.2017); both Northern Ireland and Scotland have
additional, independent Human Rights Commissions carrying out similar functions.

540 Re-accreditation in October 2010, see ICC, Chart of the Status of National Institutions, p. 5; ICC, Reports and
Recommendations of the SCA 2010, p. 8; ICC, Reports and Recommendations of the SCA 2008, p. 4.

541 Published 13 May 2016, available at: https://www.equalityhumanrights.com/en/publication-download/
business-and-human-rights-five-step-guide-company-boards (accessed on 21.08.2017).
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and to call and cross-examine witnesses for investigations and inquiries.>*? It has carried out such
investigations and issued codes of practice and guidance on a sectoral or thematic basis in the
area of business and human rights.>*® The EHRC does not however deal with individual complaints
and cannot mediate in individual cases; moreover, its territorial jurisdiction is understood to be
limited to acts committed within the UK.>44

2.5. France

[273] In France, the Commission Nationale Consultative des Droits de 'THomme (CNCDH, National
Consultative Human Rights Commission [NCHRC]) is the independent public body with a broad
human rights mandate.>*> The NCHRC was created in 1947 and finds its current legal basis in the
Law on the National Consultative Commission of Human Rights of 2007.54¢ The Commission has
been accredited as an A-status NHRI since 1999.54/

[274] The French Commission has no mandate to handle (business-related) complaints in any
formal sense.>*® In order to avoid overlaps the Commission does not engage in areas dealt with by
other bodies, particularly with the Defender on Human Rights, to which it transmits individual
petitions.>4°

[275] The Commission has created a working group on the question of corporate social
responsibility. In addition, the NCHRC issues studies and formulates recommendations to both
business enterprises and the French government.>®° In its newest opinion on the topic, the
Commission recommends strengthening France’s National Contact Point inter alia through the

52 www.equalityhumanrights.com/legal-and-policy/commission/legal-powers  (accessed on  21.08.2017);
Commonwealth Secretariat, pp. 67 et seq; MCCORQUODALE, p. 37.

543 See especially the 2010 EHRC, Meat and poultry processing inquiry review, Report of the findings and
recommendations, available  at: http://www.equalityhumanrights.com/publication/meat-and-poultry-
processing-review (accessed on 21.08.2017), and the Inquiry into Human Trafficking in Scotland, published
in 2011 and follow-on report in 2013, available at: https://www.equalityhumanrights.com/en/human-rights-
scotland/inquiry-human-trafficking-scotland (accessed on 21.08.2017); MCCORQUODALE, p. 38.

544 See Joint Committee on Human Rights, Any of our business?, Comment Christie A., Ev. 52; advisory services
in individual cases are provided by the Equality Advisory Support Service, available at:
www.equalityadvisoryservice.com (accessed on 21.08.2017).

545 www.cncdh.fr (accessed on 21.08.2017).

546 | 0i n° 2007-292 du 5 mars 2007 relative a la Commission nationale consultative des droits de 'homme ; see
also Décret n° 2007-1137 du 26 juillet 2007 relatif a la composition et au fonctionnement de la Commission
nationale consultative des droits de ’'homme ; Décret n° 2008-925 du 11 septembre 2008 modifiant le décret
n° 2007-1137 du 26 juillet 2007 relatif a la composition et au fonctionnement de la Commission nationale
consultative des droits de 'homme.

547 Re-accreditation in October 2007 and May 2013, see ICC, Chart of the Status of National Institutions, p. 5;
ICC, Reports and Recommendations of the SCA 2013, p. 10.

548 OHCHR, Survey NHRI 2009, p. 15.

549 |CC, Reports and Recommendations of the SCA 2013, p. 12. Other Bodies dealing with individual complaints
are namely the French Data Protection Authority and the “Controleur général des lieux de privation de liberté
(CGLPL).

550 For an overview of publications see: http://www.cncdh.fr/fr/dossiers-thematiques/entreprises (accessed on
10.02.2016).
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association of independent experts with the NCP, the NCHRC being one of these suggested
experts.>>!

2.6. Netherlands

[276] In the Netherlands, the College voor de Rechten van de Mens (Netherlands Institute for
Human Rights [NIHR]) is an independent administrative body established in 2012 through an act
of parliament in accordance with the Paris Principles for independent NHRI.5%2 It was accredited
with an A-status in March 2014 .5%2

[277] The NIHR’s mandate is only to hear individual complaints related to the national equality
legislation. The Institute reviews individual cases to assess whether persons have suffered from
discrimination at their workplace, in education, housing, entertainment, sports or as a consumer;
one of the non-discrimination grounds laid down in the Equal Treatment Act must be applicable.
The procedure is relatively informal and cost-free for the petitioner: The NIHR has a so-called Front
Office, serving as the initial contact point for all questions about human rights and equal treatment.
The Office answers questions, offers advice and refers callers to other appropriate organisations
such as the Legal Office, the Children’s Ombudsman, the National Ombudsman, anti-discrimination
agencies or the Dutch Data Protection Agency. It also explains the options available to submit a
written request for an opinion of the NIHR and refers to opinions in earlier cases.>** On a written
request from anyone who believes that they are a victim of discrimination, the NIHR may then
conduct an investigation, hold a hearing and issue a legally non-binding opinion.>>®

[278] As such, the Institute provides an additional possibility for promoting observance of the equal
treatment legislation, even if there are no specific legal consequences attached to the investigations
and opinions of the Institute.5*® The Institute can make recommendations to the parties involved,
the government, parliament and other relevant bodies with a view to addressing discrimination and
preventing future violations; it also follows up on compliance. Nonetheless, its opinions are not
binding.%%" Victims of discrimination may however subsequently initiate proceedings before the
courts.

[279] Individual complaints in relation to other human rights cannot be dealt with by the NIHR;
however, the Institute can act as an expert in legal actions when a member of the Institute is
summoned to appear by the courts.5%8

551 Entreprises et droits de I'homme : avis sur les enjeux de I'application par la France des Principes directeurs
des Nations unies, 24 October 2013, p. 21.

552 https://mensenrechten.nl/ (accessed on 21.08.2017); Netherlands Institute for Human Rights Act (Wet van 24
November 2011, houdende de oprichting van het College voor de rechten van de mens) entered into force on
1 October 2012.

53 |CC, Chart of the Status of National Institutions, p. 6.
554 NIHR, Annual Report, 2012-2013, p. 15.

555 NIHR, Annual Report, 2012-2013, p. 5; Netherlands, Explanatory Memorandum, p. 43; OHCHR, Survey NHRI
2009, p. 16.

556 Netherlands, Explanatory Memorandum, p. 42.
557 Secs. 10-13 Netherlands, Explanatory Memorandum, pp. 42 et seq; OHCHR, Survey NHRI 2009, p. 21.
58 Netherlands , Explanatory Memorandum, pp. 26 et seq; DONDERS & OLDE MONNIKHOF, p. 89.
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2.7. Canada and the United States

[280] The Canadian Human Rights Commission (CHRC) was established in 1981 and finds its legal
basis in the Canadian Human Rights Acts of 1977.55° The Commission is the only Canadian human
rights institution that has sought accreditation as an NHRI — and thus is in compliance with the
Paris Principles.>® It has held A status since 1999.561

[281] The Commission has quasi-judicial competences and deals with discrimination complaints
against the federal government, First Nations governments, and private companies that are
regulated by the federal government such as banks, trucking companies as well as broadcasters
and telecommunications companies.®®?> The CHRC has established an alternative dispute
resolution service with different stages, involving mediation, investigation and conciliation;
moreover, the Commission has the authority to appear before courts based on public interest
standing. The CHRC makes use of this instrument to target systemic human rights abuses and
discrimination. It has also developed a discrimination prevention program that includes establishing
internal grievance procedures for federally regulated employers and service providers.>%3

[282] However, as stated above, the CHRC is only competent for federally regulated employers
and service providers. Thus, the provinces and territories are responsible for the majority of
employers and service providers in Canada. They have also implemented dispute settlement
mechanisms in individual discrimination cases, and dealt with by Provincial and Territorial Human
Rights Agencies.>%*

[283] The United States do not have a National Human Rights Institution in compliance with the
Paris Principles.5%®

2.8. Relevant Complaint Mechanisms in Other Countries

[284] The Office of the High Commissioner for Human Rights (OHCHR), conducted a survey in
2008 providing information about the mandate and capacities of NHRI to manage corporate-related
grievances.?¢ The results showed that out of 41 responding NHRI, 10 institutions had the mandate
to deal with complaints concerning any kind of company and any type of right, 10 NHRI had a
mandate to deal with complaints with regard to any rights but only with regards to certain kinds of
companies such as state-owned companies, 8 NHRI were allowed to handle complaints with
regards to any kind of company but only regarding certain rights and 13 institutions had no
competences to deal with corporate-related complaints. According to the survey, most of the NHRI

559 http://www.chrc-ccdp.ge.ca (accessed on 21.07.2017).

560  See N [263].

561 Next re-accreditation is planned for May 2016, see ICC, Chart of the Status of National Institutions, p. 4.
562 http://www.chrc-ccdp.ge.ca/eng/content/our-work (accessed on 21.08.2017).

53 Commonwealth Secretariat, pp. 67-70, 80; Canadian Human Rights Commission, Submission; HAAsz,
pp. 165-187, 183.

564 For a list of all relevant institutions see http://www.chrc-ccdp.ca/eng/content/provincial-and-territorial-human-
rights-agencies (accessed on 21.08.2017).

565 See however the U.S. Commission on Civil Rights, created through the Civil Rights Act of 1957, available at:
www.usccr.gov (accessed on 11.08.2017). This Commission does not have a complaint mechanism or
enforcement powers; however, it has a complaint referral service.

56  OHCHR, Survey NHRI Practices 2008.
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with quasi-judicial competences in the area of business and human rights are on the African
continent. Hence, these NHRI do not fall within the scope of comparison of this study. However,
they might include good case studies exemplifying the possible role of grievance mechanisms for
corporate-related complaints at NHRI.567

2.9. Conclusion

[285] According to VERONIKA HAASZ'S assessment, the complaint-mechanisms of NHRI meet the
effectiveness criteria for non-judicial grievance mechanisms named in UNGP 31:

“The legitimacy of national institutions is rooted in their legal status. As the Paris Principles
require their establishment by law, the institutions are more likely to be accountable.
Accessibility is an important issue for NHRI because their visibility is of essential importance
for their reasonable functioning. The necessary independence and pluralistic composition
make them more accessible and equitable. The institutions' predictability and transparency
depend on the clearness of their mandate, which is also required by the Paris Principles. The
international human rights law-related character of their mandate ensures that their outcomes
are in compliance with internationally recognized human rights. As preventive actions are of
particular importance in NHRI proceedings, the institutions are well suited to being sources
of continuous learning.”8

[286] Other authors assess NHRI complaint mechanisms more critically, particularly with regard to
their assumed accessibility.>®° However, Veronika Haasz concludes her analysis with the statement
that the role of NHRI in implementing the third pillar of the UN Guiding Principles is in practice (still)
often overemphasized as only a small number of NHRI have quasi-judicial powers and, if foreseen,
they often do not meet the aforementioned criteria of providing NHRI with the necessary
investigatory and enforcement powers.57 It is likely that the relatively minor role of NHRI individual
grievance-mechanisms in the area of business and human rights will not change significantly in the
near future. At least in its 2011-2013 strategic action plan, the ICC Working Group on Business
and Human Rights named only four main activity areas; NHRI’s role in providing access to remedy
was not one of them.

3. Ombudsperson Offices

3.1.  General Remarks

[287] The commentary to Guiding Principle 25 of the UN Guiding Principles on Business and
Human Rights (UNGP) explicitty mentions ombudsperson offices as state-based non-judicial
grievance mechanisms, in addition inter alia national to human rights institutions and the OECD
National Contact Points. The Guiding Principles do not further define the notion of ombudsperson

567 For examples in Uganda, Malawi and Korea, see HaAsz, pp. 165-187, esp. p. 182.
568 HaAsz, pp. 165-187, 176 et seq.
569 BURDEKIN, , pp. 659-654, 660 et seq.; CARVER, pp. 75-99, 93 et seq.

570 HaAsz, pp. 165-187, 169 et seq. For the question of enforcement powers granted compare also BRIAN
BURDEKIN, pp. 659-654, 660 et seq.
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offices, but emphasise their complementary role vis-a-vis judicial and other non-judicial
mechanisms. Pursuant to Guiding Principles 27 and 31, states should ensure that non-judicial
mechanisms such as ombudsperson offices are effective and appropriate.

[288] Today a great number of states have embraced the ombudsperson concept, albeit in varying
forms and with differing mandates, functions and powers.5’* The extent to which an ombudsperson
office may consider human rights in its assessments, both generally and in the business context,
thus differs accordingly.5”> Ombudsperson offices are traditionally installed by the legislative and/or
executive branches and focus on hierarchical relationships between the state and the individual,
as governed by public law.5"3 A broader reading of ombudsperson offices, however, also takes into
account state-based mechanisms that address relationships between private actors, for example
in a particular sector, and private ombudspersons.5’* In line with the study’s emphasis, only those
ombudspersons that are appointed by the respective State, not by private actors, will be reviewed
in the following analysis.>”® Furthermore, the study focuses on those ombudspersons that can
address human rights infringements, especially those related to business activities.

3.2.  Denmark

[289] Regarding ombudspersons in Denmark, the Parliamentary Ombudsman (Folketingets
Ombudsmand) in particular needs be addressed. It is a parliamentary control body established by
law to control public administration.>’® In his or her work, the ombudsperson is independent from
the Parliament.5”” According to the Ombudsman Act, a complaint can be lodged by “any person”
within twelve months after the commission of the impugned administrative act.>’® The
Ombudsperson may also investigate ex officio.>’® He evaluates whether “authorities or persons
falling within his jurisdiction act in contravention of existing legislation or otherwise commit errors
or derelictions in the discharge of their duties.”®° This may include human rights law, among others
also in the field of business and human rights, insofar as the authority or person falls under the
personal jurisdiction of the Ombudsman.58! For example, the Ombudsman has investigated

571 http://www.theioi.org/ioi-members#anchor-index-1703 (accessed on 11.08.2017); http://www.ombudsman.
europa.eu/de/atyourservice/nationalombudsmen.faces (accessed on 11.08.2017). See generally Haas J.,
pp. 30, 234 et seq; CREUTZFELDT, p. 5; KUCSKO-STADLMAYER; REIF.

572 Haas J., p. 350.

573 Haas J., pp. 88 et seq.

574 The latter mechanisms are then largely guided by private law; see Haas J., pp. 88 et seq, 96; REIF, pp. 26 et
seq.

575 For further details on private-sector ombudsperson offices, see Haas J., pp. 88 et seq.

576 para. 55 of the Danish Constitution; see also Law 556 of 24/6/2005; https://en.ombudsmanden.dk/ (accessed
on 21.08.2017); STErRN, Denmark, p. 154.

577 Sec. 10 of the Ombudsman Act, available at: https://en.ombudsmanden.dk/loven/ (accessed on 21.08.2017).

578 Sec. 13 of the Ombudsman Act.

579 See Sec. 17 and 18 of the Ombudsman Act.

580 Sec. 21 of the Ombudsman Act; see also Sec. 7 of the Ombudsman Act.

581 Sec. 18 of the Ombudsman Act explicitly mentions that assessments in such investigations shall be based on
“human and humanitarian considerations”. On investigations into the respect of the rights of children and
respective criticisms of the office’s accessibility, see ReIF, p. 304; other systematic inspections into the human
rights standards of institutions where fundamental rights are restricted, e.g. of prisons, have been conducted,
see STERN, DENMARK, p. 159. See also Sec. 7(1) and Sec. 19 of the Ombudsman Act. The Parliamentary

Ombudsman is also the National Preventive Mechanism under the Optional Protocol to the Convention against
Torture (OPCAT); see http://www.ohchr.org/EN/HRBodies/OPCAT/Pages/NationalPreventiveMechanisms.
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complaints relating to unemployment insurance and sickness benefits.58? Besides public
administrative authorities, the jurisdiction ratione personae can include companies if they “fully or
partly are subject to the rules and principles applicable to the public administration.”>* The
extraterritorial scope of the Ombudsman'’s jurisdiction is not explicitly addressed in the Ombudsman
Act. The reports and the website of the Danish Ombudsman merely note the office’s international
cooperation, e.g. with the EU and China.>®* If the Ombudsman considers that the authority has
committed an error in its decision, he may criticize the decision and issue recommendations. The
Ombudsman cannot however render a new decision in lieu of that of the authority.58

[290] There are also several specialized mechanisms which address specific human rights-related
aspects that may, at least to some extent, be relevant in the business and human rights context,
and fall under a broad definition of ombudsperson offices.>®® These include inter alia the consumer
ombudsman,>®” the Danish Data Protection Agency,*® the Board of Equal Treatment,58° the

aspx (accesssed on 11.08.2017). The Ombudsman Office can e.g. deal with issues pertaining to company
law and employment law; see The Danish Parliamentary Ombudsman, Annual Report 2009, p. 21.

582 See for example Case No. 2006-2447-025. For an overview of the Ombudsman’s fields of activity, see The
Danish Parliamentary Ombudsman, Annual Report 2009, p. 20.

583 See Secs. 7(1) and 7(4) of the Ombudsman Act (“If companies, institutions, associations, etc. legally or
administratively fully or partly are subject to the rules and principles applicable to the public administration, the
Ombudsman may determine that his jurisdiction shall extend to those bodies to the same extent.”). For further
information, see STERN, Denmark, p. 156, noting that private companies may be covered if they are entirely
financed by public funds.

584 https://en.ombudsmanden.dk/dokument/ (accessed on 11.08.2017).
585 See Chapter 7 of the Ombudsman Act.

586 For a selective overview of key human rights bodies in Denmark, including ombudsperson-like mechanisms,
see http://www.humanrights.dk/research/numan-rights-in-denmark (accessed on 11.08.2017).

587 See http://www.consumerombudsman.dk/ (accessed on 11.08.2017). The Consumer Ombudsman supervises
compliance with the Danish Marketing Practices Act, the Danish Act on Payment Services, the Act on Legal
Counselling, the E-commerce Act, the Ban on Tobacco Advertising Act and several civil law provisions relating
to consumer protection. The Consumer Ombudsman has an extensive scope of powers of control, including
legal powers. For instance, he can investigate individual and collective complaints against companies and
enquiries and may even bring criminal and civil actions on behalf of complainants; see generally
http://www.consumerombudsman.dk/About-us/introduction (accessed on 2017).

588  The Data Protection Agency was established by the Act on Processing of Personal Data (Act No. 429 of 31
May 2000; see Title VI, Chapter 16), which implements EU Directive 95/46/E and pertains to the processing
of personal data for example in relation to video surveillance. Sec. 2(2) of the Act explicitly sets out that the
application of the Act shall not violate the freedom of information and expression and refers to Art. 10 of the
ECHR. The Agency gives advice and guidance to authorities, companies and individuals and has some
powers of control. It may furthermore hear complaints from citizens and may take up cases ex officio. On the
powers of the Agency, see in particular Chapter 16 of the Act on Processing of Personal Data. See generally
http://www.datatilsynet.dk/english/the-danish-data-protection-agency/introduction-to-the-danish-data-
protection-agency/ (accessed on 14.08.2017). On the geographic area of application of the aforementioned
Act and the resulting jurisdiction ratione loci, see http://www.datatilsynet.dk/english/the-act-on-processing-of-
personal-data/geographic-area-of-application/ (accessed on 14.08.2017).

589 The Board of Equal Treatment, which was established in January 2009 (see Act No. 387 of 27 May 2008)
deals with complaints about all forms of discrimination, including in the labour context. Its decisions on
complaints are legally binding and the Board has the power to award compensation. See Board of Equal
Treatment, Brief Profile (available at http://adsdatabase.ohchr.org/IssuelLibrary/Board of Equal Treatment -
Denmark.pdf (accessed on 21.08.2017)
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National Council for Children,>® and the Danish Press Council.>®* The chairpersons of these
institutions are appointed by the executive branch.5®> These specific mechanisms differ
considerably with regard to the scope of their powers and functions. While e.g. the Board of Equal
Treatment may even issue legally binding decisions in individual complaints and award
compensation, and can therefore hardly be qualified as a non-judicial mechanism, other
mechanisms cannot hear individual complaints and their mandate is restricted to offering
consultancy and advice (e.g. the National Council for Children).5%2 The respective mandates of the
Consumer Ombudsman, the Data Protection Agency, the Board of Equal Treatment and the Press
Council extend to private companies.5%*

3.3.  Germany

[291] Germany remains one of the few EU member states which do not have a unified
ombudsperson office at the federal level.>% Nor is there a federal ombudsperson with an explicit,
general human rights mandate.’®® On the Lander (state) level, some ombudsman offices
(Burgerbeauftragte) have been created in Rhineland-Palatinate, Thuringia, Schleswig-Holstein,
Baden Wirttemberg and Mecklenburg-Western Pomerania, which assist the regional petition
offices.>®” Their jurisdiction, however, seems to be restricted to corporations providing public
services.>® Besides these, there are several specialized mechanisms dealing with certain aspects
of human rights on the federal and state level, such as the federal Wehrbeauftragte, who is a
specific ombudsperson for the military®®, or the data protection authorities.’%° As part of their

50 The National Council for Children, based on Executive Order No. 1367 of 20th December 2012
(http:/www.boerneraadet.dk/english/legal-basis (accessed on 14.08.2017)), has an advisory role to the
authorities on the conditions and rights of children; see generally paras. 5 to 12 of the Executive Order No.
1367 and http://www.boerneraadet.dk/english (accessed on 14.08.2017). It also reports to the UN Committee
on the Rights of the Child and the UPR; see http://www.boerneraadet.dk/english/reports-to-the-committee-of-
the-rights-of-the-child (accessed on 14.08.2017). According to para. 6 of Executive Order No. 1367, the
Council shall “refer specific requests from children and young people to relevant authorities”.

591 Under the Media Liability Act (available at: http://www.pressenaevnet.dk/media-liability-act/ (accessed on
14.08.2017)), the Danish Press Council deals with individual and collective complaints against mass media. It
determines whether the sound press ethics were violated and a reply has to be published. The members of
the Council are appointed by the Danish Minister of Justice. See Sections 41 to 51 of the Media Liability Act;
http://www.pressenaevnet.dk/Information-in-English.aspx. The Radio and Television Board (RTB) has
supervising functions, e.g. regarding the protection of minors; see http://mediesekretariatet.dk/;
http://ejc.net/media_landscapes/denmark (accessed on 14.08.2017).

592 The Chairperson of the National Council for Children is appointed by the Ministry for Social Affairs and the
members of the Press Council as well as the Council of the Data Protection Agency by the Minister of Justice.
The Consumer Ombudsman is appointed by the minister responsible for business and consumer affairs.

593 See paras. 5-12 of the Executive Order No. 1367 of 20th December 2012; http://www.boerneraadet.dk/
english/legal-basis (accessed on 14.08.2017).

594 See supra, fns. 556-560. The National Council for Children in contrast seems to be focused on the exchange
with public authorities, including in legislative processes; http://www.boerneraadet.dk/english/legal-basis
(accessed on 14.08.2017).

595 Haas J., p. 156; KoFLER, Germany, pp. 203 et seq.

5% German Institute for Human Rights, National Baseline Assessment, p. 61.
597 Haas J., pp. 162-180; KoFLER, Germany, p. 204.

598 E.g. Sec. 4 LGBB and Sec. 4 ThirBuBG; Haas J., p. 169.

599 Art. 45b of the German Basic Law (Grundgesetz). The Wehrbeauftragte is neither a soldier nor a member of
the Bundestag; see https://www.bundestag.de/bundestag/wehrbeauftragter (accessed on 14.08.2017).

600 The federal data protection office for example addresses rights of employees; see http://www.bfdi.bund.de/
DE/Datenschutz/Themen/Arbeit_Bildung/arbeit_bildung-node.html (accessed on 14.08.2017). For an
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mandates, they might address some issues relating to business and human rights (e.g. data
protection of employees in the public sector), but due to their restricted scope of jurisdiction they
cannot cover all aspects of the UN Guiding Principles, as was criticized by civil society in the
discussion on the German National Action Plan.®0!

[292] A number of petition offices have been established on the federal and Lander levels, but they
are not independent from the parliaments and have been qualified as conceptually different from
ombudsman institutions.®%? The Federal Petition Committee for instance is a committee of the
German Parliament (Bundestag) established to address individual complaints and petitions against
the Federal Government, federal public authorities as well as institutions that perform public
functions.®3 All of its members are delegates of the Parliament’s factions; for this reason inter alia
the Committee cannot be described as an independent authority under Guiding Principle 31.6%4
Monitoring the protection of human rights is considered to be part of the Committee’s mandate.®°®
Some of the petitions addressed by the Committee relate to the field of business and human rights,
such as whether an export ban is needed for arms and related material destined for waging war.6%
If a petition is successful, the German Parliament for instance issues a recommendation to act to
the German government, which however is not bound by the Parliament's assessment and
recommendation.®®” Natural persons can file a petition independently of their nationality, even if
they live abroad.5%8

[293] Overall, the general idea of ombudsperson offices does not yet seem as prominently
anchored in Germany as it is in other European countries. There is no ombudsperson office
specifically for business and human rights either at federal or state levels. Some mechanisms
merely address certain aspects, especially if they pertain to state (in-)action (and, hence, to the

overview, see http://datenschutz-ratgeber.info/aufsichtsbehoerden.html (accessed on 14.08.2017). See
furthermore https://www.schlichtungsstelle-energie.de/ (accessed on 14.08.2017);
http://www.bundesnetzagentur.de/cin_1411/DE/Sachgebiete/Post/Verbraucher/Streitbeilegung/streitbeilegun
g-node.html; https://www.verbraucherzentrale.de/wir-ueber-uns_ (accessed on 14.08.2017);
http://www.antidiskriminierungsstelle.de/DE/Home/home_node.html (accessed on 14.08.2017) (not all of
these mechanisms can hear claims).

601 German Institute for Human Rights, National Baseline Assessment, p. 61. The federal data protection office
for instance has looked into video surveillance of employees by their employers, see Bundesbeauftragter fir
den Datenschutz und die Informationsfreiheit, Tatigkeitsbericht, p. 49.

602 KorLER, Germany, pp. 203 et seq.

603 See Arts. 17 and 45c of the German Basic Law; http://www.bundestag.de/bundestag/ausschuesse18/a02/
(accessed on 14.08.2017); KoFLER, Germany, p. 205. Sec. 2(1) of the principles of procedure of the Committee
of 15 January 2014 (Verfahrensgrundsatze) defines petitions as follows: “Eingaben, mit denen Bitten oder
Beschwerden in eigener Sache, fir andere oder im allgemeinen Interesse vorgetragen werden.” On the
procedure, see said principles of procedure and the Gesetz liber die Befugnisse des Petitionsausschusses
des Deutschen Bundestages. In 2014, the Federal Petition Office received 15.325 petitions, see Deutscher
Bundestag, Bericht des Petitionsausschusses, p. 7.

604 KoFLER, Germany, p. 204.

605 KorLER, Germany, p. 207.

606 See for example petition no. 54223 which was submitted by the Petition Office to the German Parliament and
then forwarded to the German Government: https://epetitionen.bundestag.de/petitionen/_2014/ 08/_20/
Petition_54223.abschlussbegruendungpdf.pdf (accessed on 24.05.2018) . In 2014, the Petition Office also
dealt with food speculation, see Deutscher Bundestag, Bericht des Petitionsausschusses, pp. 40 et seq.

607 See http://www.bundestag.de/bundestag/ausschuesse18/a02/grundsaetze/hinweise/260542 (accessed on
14.08.2017). On the possible remedies, see Sec. 7.14 of the principles of procedure of the Committee.

608 See Sec. 3 of the principles of procedure of the Committee; as well as Art. 17 of the German Basic Law.
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first and third pillar of the UN Guiding Principles), but the scope of remedies for individual victims
nevertheless remains limited.

3.4. United Kingdom

[294] The ombudsperson concept is common in the UK and there exist a number of public
ombudspersons, in addition to several private ombudspersons.f®® The institution of the
Parliamentary and Health Services Ombudsman hears and decides on individual complaints
relating to alleged maladministration by government departments, public organizations and the
National Health Service (NHS) in England.° A complaint however must first be made to a member
of the House of Commons, and is subsequently referred to the Ombudsman.®'! The Ombudsman
issues recommendations to public services on how to remedy their mistakes and asks them to set
out action plans on how they will ensure that such mistakes are prevented in the future.5*? He
cannot investigate ex officio. The protection of human rights is not mentioned as a distinct function
of the Ombudsman, but may guide the office’s actions indirectly.62 Private companies do not fall
under the Ombudsman’s jurisdiction, except when they act on behalf of the government.614 Nor are
the commercial and contractual activities of government covered.5%®

[295] Several so-called Local Government Ombudsmen are appointed by the Commission for Local
Administration in England to control local councils and other administrative authorities, including
education admission boards and care homes.¢ They investigate individual complaints and may
issue reports.5” The Local Government Ombudsmen also monitor government actions particularly
in the education, housing, town planning and building regulation sectors and publish general
guidance on good practice.®'8 Public Services Ombudsmen have also been established in Scotland
and Wales.®'° In principle, these mechanisms do not control private corporations.62°

609 For an overview, see CREUTZFELDT, p. 3. See also the private ombudsman office, which is a not for profit
private company, http://mww.consumer-ombudsman.org/ (accessed on 14.08.2017). On the Citizens Advice
Bureau (https://www.citizensadvice.org.uk/ (accessed on 14.08.2017)), which refers complainants to the
competent bodies, see MCCORQUODALE, p. 40.

610 See the Parliamentary Commissioner Act of 1967 and the Health Service Commissioners Act of 1993. See
generally Haas J., pp. 127-141; KorLER, United Kingdom of Great Britain and Northern Ireland, p. 434;
http://www.theioi.org/ioi-members/europe/united-kingdom/parliamentary-and-health-service-ombudsman
(accessed on 14.08.2017); Parliamentary and Health Service Ombudsman, Strategic Plan, p. 4.

611 KoFLER, United Kingdom of Great Britain and Northern Ireland, p. 435; HAAs J., p.135-13 (referring to criticism
of this filter).

612 https://www.ombudsman.org.uk/about-us/what-we-do.

613 KoFLER, United Kingdom of Great Britain and Northern Ireland, p. 437.
614 Haas J., p.133.

615 Haas J., p. 134.

616 http://www.lgo.org.uk/ (accessed on 14.08.2017).

617 KorLER, United Kingdom of Great Britain and Northern Ireland, p. 438. For an overview of the extensive
powers, see HAAs J., pp. 138 et seq.

618  KoFLER, United Kingdom of Great Britain and Northern Ireland, p. 438.

619 See http://www.spso.org.uk/ and http://www.ombudsman-wales.org.uk/ (accessed on 14.08.2017). See
generally KoFLER, United Kingdom of Great Britain and Northern Ireland, pp. 438 et seq.

620 McCORQUODALE, p. 39.
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[296] Furthermore, specialized and sector-specific ombudsperson offices were established by
public law.6?t The Information Commissioner’s Office, an independent body to safeguard
information rights, is competent to hear claims against companies relating to information and
privacy rights. It can, for example, instigate prosecutions or fine companies in case of violations.®22
The Legal Ombudsman for England and Wales, which is created by the Office for Legal Complaints
under the Legal Services Act 2007, investigates complaints on legal service providers.6?® The
Financial Ombudsman Services, which are set up by Parliament, look into individual complaints of
consumers against financial businesses and may impose fines.6?* Both mechanisms could
potentially be relevant in regard to business and human rights issues, though their mandate does
not explicitly refer to human rights.52°

[297] The fragmented landscape of public ombudsman offices in the UK has given rise to calls for
a more uniform approach.?6 The Parliamentary and Health Services Ombudsman for instance
asked Parliament to introduce legislation in this regard and to make the Ombudsman office more
accessible, including by introducing a power to conduct investigations ex officio.®?” Furthermore,
the jurisdiction of the mechanisms established by the government are in principle limited to the UK,
i.e. they do not have extraterritorial jurisdiction.6?® The existing ombudsperson offices seem, if at
all, mainly linked to the first and third pillar of the UNGP, particularly since most lack jurisdiction
over private companies and/or are focused on specific sectors.6?°

3.5. France

[298] In France, a specific ombudsperson, the Defender of Rights (Défenseur des Droits), is tasked
with supervising the protection of (human) rights and seems particularly relevant to this study in
light of the mechanism’s scope of jurisdiction.53°

[299] Pursuant to Art. 71-1 of the French Constitution, the Defender of Rights is an independent
constitutional authority that can hear cases brought before it by natural or legal persons.®®! The

621 McCORQUODALE, pp. 39 et seq.

622 See https://ico.org.uk/ (accessed on 14.08.2017); MCCORQUODALE, p. 39.

623 http://www.legalombudsman.org.uk/ (accessed on 14.08.2017).

624 http://iwww.financial-ombudsman.org.uk/about/index.html (accessed on 14.08.2017).
625 MCcCORQUODALE, p. 40.

626 Haas J., pp. 132 et seq.

627 https://www.ombudsman.org.uk/sites/default/files/Strategic_plan_2013-18_final.pdf.
628 MCcCORQUODALE, p. 41.

629 See also MCCORQUODALE, p. 41.

630 On its competence, see Art. 4 and 5 of the loi organique n°2011-333 du 29 mars 2011 relative au Défenseur
des droits. There also exist other mechanisms specialized in a particular sector, similar to those in other
countries; e.g. the médiateur national de [énergie; http://www.energie-mediateur.fr/le_mediateur/
missions.html (accessed on 14.08.2017). See generally HaAs J., pp. 145 et seq.

631 Art. 1 of the loi organique n°2011-333 du 29 mars 2011 relative au Défenseur des droits. For further
information, see http://www.defenseurdesdroits.fr/en (accessed on 14.08.2017); http://www.theioi.org/ioi-
members/europe/france/le-dfenseur-des-droits (accessed on 14.08.2017). This ombudsperson office
combines the areas of competence of the previous ombudsperson offices, which were the Médiateur de la
République (French Mediator), the Défenseur des enfants (Children's Ombudsman), the Haute Autorité de
lutte contre les discriminations et pour I'égalité (HALDE, equality and anti-discrimination authority), as well as
the Commission nationale de déontologie de la sécurité (CNDS, national commission on security ethics).
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Defender is appointed by the executive, but exercises his functions independently.®3? The
Défenseur des Droits chairs three boards in the fields of the defense of the rights of children, the
fight against discrimination and inequality, and security ethics, and is supported by three deputies:
the Children’s Ombudsman, the Vice-Chair of the Board in charge of the fight against discrimination
and for the promotion of equality, and the Vice-Chair of the Board in charge of security ethics.533
The ombudsperson enjoys extensive powers of investigation and intervention.®3* He may
furthermore propose amendments to laws or regulations and consult the Prime Minister and
Members of Parliament on legislative proposals.®®® The Defender also engages in promoting
human rights, for example through best practices.5%¢ The jurisdiction ratione personae is not
restricted to public authorities and may extend to private companies in relation to discrimination,
upholding security ethics and the protection of children’s rights.53” He furthermore has a mediator
role in conflicts between citizens and public services.5® The remedies include non-binding
measures (e.g. mediation) as well as binding measures such as, inter alia, requests for disciplinary
action or recommendations for administrative sanctions against the corporation that discriminated
against an individual.®3°

[300] The establishment of a specific human rights ombudsperson, which has jurisdiction even over
private companies and may issue binding solutions to conflicts, is particularly noteworthy compared
with other European countries, in its implementation of the UN Guiding Principles.

3.6. Netherlands

[301] Several specialized ombudsperson offices have already been mentioned in the previous
section on NHRI, which may also hear complaints.®4° Specialized public mechanisms include inter
alia the Dutch Data Protection Agency, which supervises the compliance of the processing of
personal data with data protection laws. The Agency’s functions extend to conducting
investigations to determine compliance with the law and to mediation. It also has an advisory role
and shall inform and educate on data protection.54!

[302] In addition, the institution of the National Ombudsman (Nationale Ombudsman) is enshrined
in the Dutch Constitution and mandated to “investigate, on request or of his own accord, actions
taken by central government administrative authorities and other administrative authorities
designated by or pursuant to Act of Parliament”.%*> The National Ombudsman is appointed by the

632 Art. 1-2 of the loi organique n°2011-333 du 29 mars 2011 relative au Défenseur des droits (“nommé par décret
en conseil des ministres”).

633 See Art. 11-17 of the loi organique n°2011-333 du 29 mars 2011 relative au Défenseur des droits;
https://www.defenseurdesdroits.fr/en/colleges (acceessed on 30.09.2017).

634 See Art. 18-36 of the loi organique n°2011-333 du 29 mars 2011 relative au Défenseur des droits;

635 Art. 32 of the loi organique n°2011-333 du 29 mars 2011 relative au Défenseur des droits.

636 Art. 34 of the loi organique n°2011-333 du 29 mars 2011 relative au Défenseur des droits.

637 Art. 5 of the loi organique n°2011-333 du 29 mars 2011 relative au Défenseur des droits; HAAs J., p. 15.
638 Art. 26 of the loi organique n°2011-333 du 29 mars 2011 relative au Défenseur des droits.

639 https://www.defenseurdesdroits.fr/fr/institution/moyens/protection (accessed on 30.09.2017).

640 Supra, para. [264].

641 See https://autoriteitpersoonsgegevens.nl/en/node/1930 (accessed on 14.08.2017). See also the Inspectie
voor de Gezondheitdszorg, [6] http://www.igz.nl/english/complaints/.

642 Art. 78a(1) of the Dutch Constitution (Grondwet). There also exist several municipal ombudsmen, e.g. in
Amsterdam and Rotterdam, see http://www.theioi.org/ioi-members/europe/the-netherlands/municipal-and-
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House of Representatives of the States General and belongs to the High Councils of State,
alongside the Chambers of Parliament, the Council of State and the Court of Audit.54* The
Ombudsman currently has two Deputy Ombudspersons; one of whom is the children’s
ombudsman.®** The National Ombudsman can investigate claims by individuals or on its own
initiative.64> To assess “whether or not the administrative authority acted properly”,64¢ the
Ombudsman enjoys broad powers of investigation, e.g. on-site investigations.®*’ The
administration must cooperate with the National Ombudsman in the investigations.®*® The standard
of review includes the entire legal regime, which comprises human rights.®*® However, the
Ombudsman has no additional powers or specific mandate regarding the protection of human
rights.50 As a result of the investigations, the National Ombudsman issues reports containing the
findings and decisions as well as recommendations to the public administration.®®! Private
companies do not, in principle, fall within the Ombudsman’s jurisdiction. Overall, due to its restricted
jurisdiction which only covers actions by government authorities, the scope of action of the National
Ombudsman in the field of business and human rights appears to be limited.

3.7. Selected States of the United States and Canada

[303] While no unified ombudsperson office has been established on the federal level in Canada,
there are a number of specialized federal ombudsmen.®52 Some of them could be of interest in the
field of business and human rights, for example the Office of the Procurement Ombudsman®3 and
the Office of the Federal Ombudsman for Victims of Crime,® that can hear claims by victims who
criticize that the laws and policies do not sufficiently meet their needs and thus could potentially

children-s-ombudsman-of-rotterdam (accessed on 14.08.2017); http://www.theioi.org/ioi-members/europe/
the-netherlands/municipal-ombudsman-amsterdam (accessed on 14.08.2017).

643 Art. 73 et seq, 78a(2) of the Dutch Constitution; Sec. 2(2) of the National Ombudsman Act (Wet Nationale
Ombudsman). See also https://www.nationaleombudsman.nl/ (accessed on 14.08.2017); STerN, Netherlands,
pp. 323, 324-325.

644 See Sec. 9 of the National Ombudsman Act; https://www.nationaleombudsman.nl/international (accessed on
14.08.2017). See also Dutch Ombudsman for Children, Report.

645 Secs 9:18 of the General Administrative Law Act.
646 Secs 9:27 of the General Administrative Law Act.
647 Secs 9:31-34 of the General Administrative Law Act.
648 Sec. 9:34 of the General Administrative Law Act.

649 STERN, Netherlands, p. 326; REIF, pp. 142-145.

650 STERN, Netherlands, p. 329.

651 Secs. 9:27; 9:35-9:36 of the General Administrative Law Act. See also http://www.collectiveredress.org/
collective-redress/alternative-ombudsman-thenetherlands (focusing on collective redress; accessed on
14.08.2017).

652 http://www.ombudsmanforum.ca/en/?page_id=176/ (accessed on 14.08.2017): These are the CBC
Ombudsman; the Canada Post-Office of the Ombudsman; the Correctional Investigator of Canada; Health
Canada; the Information Commissioner of Canada; the National Capital Commission (NCC) Ombudsman, the
National Defence and Canadian Forces Ombudsman, the Office of the Commissioner of Official Languages,
the Office of the Procurement Ombudsman, the Privacy Commissioner of Canada, Radio-Canada, the
Taxpayers’ Ombudsman, the Veterans’ Ombudsman, and the Office of the Federal Ombudsman for Victims
of Crime. See also REIF, pp. 42 et seq.

653 The Office of the Procurement Ombudsman decides on contractual disputes between the Canadian
government and contractors. Participation in the process is on a voluntary basis for both parties. See
http://opo-boa.gc.ca/reglement-resolving-eng.html (accessed on 14.08.2017).

654 http://www.victimsfirst.gc.ca/mac-fup/fag-fag.html (accessed on 14.08.2017).
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relate to the first and third pillar of the UNGP.%% Several associations and fora exist for exchange
amongst ombudsperson offices in Canada.®*®¢ Moreover, a number of ombudsperson offices at the
provincial and municipal levels have been created.5%”

[304] In addition, the Canadian Human Rights Tribunal is particularly noteworthy, as it hears
discrimination claims under the Canadian Human Rights Act and the Employment Equity Act.®%8 Its
jurisdiction extends to individuals and organizations, if they are federally regulated (e.g. chartered
banks or airlines).?*® Complaints can be brought inter alia by individual Canadians, unions and
NGOs. The Tribunal can only hear complaints that have been referred to it by the Canadian Human
Rights Commission, mentioned supra in the context of NHRI.%%° Importantly, the Tribunal acts
independently from the Commission in deciding on the complaints.®¢! It enjoys extensive powers,
similar to those of a court of law and may decide on a remedy to correct the discrimination
experienced.®®? The decision is open to review by the Federal Court of Canada.®®® The Tribunal
may also issue orders to adjust public policy.®%4

[305] Recently, the Private Member’s bill C-584 sought the establishment of a federal independent
ombudsperson for the extractive industry sector in Canada, but was defeated.®6®> The proposed bill
requested Canadian corporations, acting directly or through foreign affiliates under their control, to
comply with international human rights standards in their activities in “developing countries”; the
bill — and, implicitly, the jurisdiction of the ombudsperson - would hence have had considerable
extraterritorial scope.55¢

[306] On the federal level in the United States, there is nho ombudsperson service with general
jurisdiction. However, a number of ombudsperson offices address specific complaints concerning
particular federal authorities and may indirectly address human rights issues, for example the

655 Another ombudsperson office of relevance could be the CBC Ombudsman, which addresses complaints
relating to current and public affairs content on radio, television and internet (http://www.ombudsman.cbc.
radio-canada.ca/en/about/mandate/ (accessed on 14.08.2017)).

656 http://www.ombudsmanforum.ca/en/?page_id=170/ (accessed on 14.08.2017).

657 http://www.ombudsmanforum.ca/en/?page_id=176/(accessed on 14.08.2017).

658 Canadian Human Rights Act, R.S.C. 1985, c. H -6v (http://laws-lois.justice.gc.ca/eng/acts/H-6/ (accessed on
14.08.2017)); Employment Equity Act, S.C. 1995, c. 44vi. (http://laws-lois.justice.gc.ca/eng/acts/E-5.401/
(accessed 14.08.2017)). On the procedure, see the Canadian Human Rights Tribunal Rules of Procedure,
03-05-04, (http://www.chrt-tcdp.gc.ca/operations/documents/CHRT_Rules_of_Procedure-
Regles_de_procedure_du_TCDP.pdf) accessed 11.10.2017)). For the most recent performance review, see
Canadian Human Rights Tribunal, Performance Report.

659 http://www.chrt-tcdp.gc.ca/resources/guide-to-understanding-the-chrt-en.html (accessed 11.10.2017).

660 http://www.chrt-tcdp.gc.ca/resources/guide-to-understanding-the-chrt-en.html#section3-2 (accessed
11.10.2017).

661 http://www.chrt-tcdp.gc.ca/resources/guide-to-understanding-the-chrt-en.html#section4 (accessed
11.10.2017).

662 Candian Human Rights Act, sec. 53 (2).

663 Federal Courts Act, R.S.C., 1985, c. F-7 (http://laws.justice.gc.ca/eng/acts/F-7/page-4.html#docCont
(accessed 11.10.2017)), sec. 18(1).

664 Canadian Human Rights Tribunal, Performance Report, p. 4; for the provincial Human Rights Commission
see also supra, n. [282].

665 For a discussion, see JANDA, pp. 97 et seq.

666  Bjll C-584, available at:
http://www.parl.gc.ca/HousePublications/Publication.aspx?Language=E&Mode=1&Docld=6497386&File=36

#4 (accessed on 14.08.2017). See also the defeated bill C-300, available at:
http://www.parl.ca/DocumentViewer/en/40-2/bill/C-300/first-reading (accessed on 14.08.2017).
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Department of State Office of the Ombudsman or the Food and Drug Administration
Ombudsman.®’ Furthermore, several ombudsperson offices have been created on the state
level .58 Most of these (heterogeneous) state ombudsperson offices address complaints against
state or local agencies only.®® Some ombudsperson offices focus on specific sectors or particular
fields of discrimination, e.g. employment,®’° education,®”* disability services,®’? child welfare,5” or
costumer protection (those may deal with complaints against investor-owned corporations in the
public service sector).67* Specific human rights ombudsperson offices neither exist on the federal
nor on the state level in the United States. Overall, the jurisdiction in the United States regarding
corporations therefore appears to be very limited on the federal level.

3.8. Relevant Complaint Mechanisms in Other Countries and the EU

[307] A number of human rights ombudsperson offices have recently been created in several other
countries, including Eastern Europe; they have explicit jurisdiction regarding human rights and
broad powers.5”> While these fall outside the scope of this study, they might nevertheless provide
valuable information on the possible role of ombudsperson offices in human rights complaints also
for the corporate context.

[308] An analysis of mechanisms on the EU level furthermore reveals several ombudsperson
offices that are relevant in the field of business and human rights. In member states of the EU,
developments such as the directive on consumer ADR have furthermore contributed to the creation
and development of ombudsperson offices.7¢

[309] The European Ombudsman can independently hear complaints by NGOs, associations,
interest groups, businesses, universities, municipalities, research centres and other organizations
about maladministration of EU institutions, offices, bodies and individuals.®”” No complaints against
businesses or private individuals can however be brought before the European Ombudsman.®78 In
its determination of maladministration, the Ombudsman refers inter alia to fundamental rights, in
particular Art. 41 of the EU Charter of Fundamental Rights, which establishes the fundamental right

667 http://www.state.gov/s/ombudsman/ (accessed on 14.08.2017). See also REIF, p. 41.

668 http://www.usombudsman.org/about/ombudsman-websites/ (accessed on 14.08.2017).
669  See, e.g. http://www.azoca.gov/; http://ombud.alaska.gov/ (both accessed on 14.08.2017).
670 https://www.eeoc.gov/ (accessed on 14.08.2017).

671 http://sboe.dc.gov/page/about-the-ombudsman (accessed on 14.08.2017).

672 http://dso.georgia.gov/ (accessed on 14.08.2017).

673 E.g. the Office of the Child Advocate of Georgia, http://oca.georgia.gov/about-oca (accessed on 14.08.2017);
the Office of the Family & Children's Ombuds, http://www.governor.wa.gov/ofco (accessed on 14.08.2017).
See also REIF, pp. 328 et seq.

674 E.g., the Missouri Office of Public Counsel, http://opc.mo.gov/iwho-we-are.html (accessed on 14.08.2017); the
Commissioner of Transportation of Minnesota, https://www.revisor.mn.gov/statutes/?id=174.02 (accessed on
14.08.2017).

675 E.g. in Slovenia and Bosnia-Herzegovina. For a discussion and overview, see in particular Haas J., pp. 350
et seq; Kucsko-STADLMAYER, pp. 60 et seq, 64 et seq, 503 et seq; REIF, pp. 87 et seq.

676 European Parliament and European Council, Directive 2013/11/EU of the European Parliament and of the
Council of 21 May 2013 on alternative dispute resolution for consumer disputes and amending Regulation
(EC) No 2006/2004 and Directive 2009/22/EC, OJ L165/63, 18.06.2013; CREUTZFELD, p. 3.

677 Art. 2 European Parliament, Decision Ombudsman’s duties of 9 March 1994.
678 http://www.ombudsman.europa.eu/de/atyourservice/infosheet.faces (accessed on 14.08.2017).
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to good administration. The European Code of Good Administrative Behaviour is another point of
reference as it contains core principles of good administration, such as non-discrimination and
proportionality.6”® The European Ombudsman has the power to issue recommendations in a case,
but the decisions are not legally binding.58 If the institution objects to the recommendations, the
Ombudsman can issue a special report to the European Parliament.®®! Several of the inquiries
dealt with by the European Ombudsman concern the field of business and human rights. For
instance, it held that the European Commission's failure to conduct a specific human rights impact
assessment in relation to the EU-Vietnam free trade agreement amounted to maladministration.58?
A memorandum of understanding regulates the cooperation between the European Ombudsman
and the European Data Protection Supervisor (EDPS).683

[310] In addition, the European Union Agency for Fundamental Rights (FRA) is tasked with
providing expert advice to EU institutions and Member States on the protection of the fundamental
rights in the EU. This broad mandate may determine how fundamental rights are to be respected
in the business context. However, the FRA does not hear complaints. It mainly collects and
analyses information, provides expertise and support, and raises awareness on fundamental
rights.684

3.9. Conclusion

[311] The preceding overview shows the heterogeneity of the different approaches to
ombudsperson offices.®®® The protection and promotion of human rights have increasingly been
considered to fall within the mandate of ombudspersons, including as indirect or even explicit
standards of control.58¢ Human rights ombudsperson offices with an explicit human rights mandate
have been created in a number of States and may overlap with, or be identical to, national human
rights institutions.®8” Furthermore, specialized ombudsperson institutions focus on specific aspects
related to human rights, such as anti-discrimination, data protection, consumer protection or the
rights of children. Overall, the mechanisms and developments in France and Canada appear to be
particularly progressive amongst the States under review.

[312] The relevance of ombudsperson offices for the protection and promotion of national and
international human rights has been recognized by international organisations, such as the Council

679 European Ombudsman, The European Code of Good Administrative Behaviour.
680 Art. 2 and 3 European Parliament, Decision Ombudsman'’s duties of 9 March 1994..
681 Art. 3 European Parliament, Decision Ombudsman’s duties of 9 March 1994.

682 http://www.ombudsman.europa.eu/cases/caseopened.faces/en/54682/html.bookmark (accessed on
14.08.2017).

683 European Ombudsman, European Data Protection Supervisor. The EDPS is a specialized mechanism dealing
with complaints from persons who claim that an EU institution has violated their rights to data protection; see
https://secure.edps.europa.eu/EDPSWEB/edps/site/mySite/Complaints (accessed on 14.08.2017).

684 http://fra.europa.eu/en/about-fra/what-we-do (accessed on 14.08.2017).

685 Various approaches to the definition and classification of ombudsperson offices have been proposed in the
literature; see for example REIF, pp. 7 et seq. (in particular ibid., p. 26-27 where she outlines ten different
variations of the ombudsperson mechanism in the public and private domains); Haas J., pp. 84 et seq.

686 KUCSKO-STADLMAYER, p. 503.
687 Haas J., pp. 350 et seq; Kucsko-STADLMAYER, pp. 60 et seq, 64 et seq, 503 et seq; REIF, pp. 87 et seq.
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of Europe.®8 However, ombudsperson offices are only regarded as one component of human rights
protection, which is complementary to judicial mechanisms.68°

[313] No ombudsperson office in the States under review is explicitly and/or specifically tasked with
business and human rights in general. In most States that were reviewed, existing ombudsperson
offices do not cover all aspects of human rights protection as set out by the UN Guiding Principles,
namely because the mechanisms focus on administrative action only or on specific human rights
issues such as discrimination and/or on specific sectors. In particular, most of the aforementioned
ombudspersons do not have direct jurisdiction over private corporations and their respective
extraterritorial jurisdiction seems to be very limited.

4. Non-judicial Remedy Mechanisms in Export Finance Institutions and Development Finance
Institutions

4.1. General Remarks

[314] According to the UN Guiding Principles (formally or informally) state-controlled institutions
such as export credit agencies (ECAS) or bilateral development finance institutions (DFIs) should
be encouraged or even required to perform an effective human rights due diligence in their financial
support activities.®®® Most western countries have an official ECA or DFI. Due to different legal and
cultural traditions, they vary greatly with regard to size, mandate, function, objectives,
organizational structure and ownership which makes it difficult to compare them with each other.
However, most follow a certain set of international guidelines as well as internal policies that require
them to take social and environmental issues, including human rights, into account when engaging
in investment or insurance activities.®®! Some have even established or are currently in the process
of setting up non-judicial grievance mechanisms for financial support-related human rights
violations. The following section provides an aggregate overview on the current state within official
ECA and DFls in selected countries based on information publicly available on their websites.592

688 Council of Europe, Parliamentary Assembly 757 (1975) on the conclusions of the meeting of the Assembly’s
Legal Affairs Committee with the Ombudsmen and Parliamentary Commissioners in Council of Europe
Member States (adopted 29 January 1975), Yrbk. European Conv. H.R. 16 (1975), 60; Council of Europe,
Committee of Ministers, Recommendation No. R (85) 13 of the Committee of Ministers to Member States on
the Institution of the Ombudsman (adopted 23 September 1985), 234; No. Rec(2000)10 and Resolution (77)
31; Council of Europe, Parliamentary Assembly, Strengthening the institution of ombudsman in Europe,
Resolution 1959 (2013).

689 Haas J., p. 351.
690  UNGP 4; UNGP, commentary, p. 7.

691 For ECA see OECD, Common Approaches; for European DFIs see EDFI Principles for Responsible
Financing, available at http://www.swedfund.se/media/1123/edfi_principles_responsible_financing-signed_
copy_09-05-07.pdf (accessed on 30.8.2016), as well as the relevant standards and policies available on each
institution’s website.

692 Although there might be other national agencies involved in development finance, the following section only
looks at official ECA and DFls listed on the OECD-website: For ECA see http://www.oecd.org/tad/xcred/
eca.htm (accessed on 14.08.2017), for DFIs see http://www.oecd.org/dac/stats/development-finance-
institutions-private-sector-development.htm (accessed on 30.8.2016).
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4.2.  Remedy Mechanisms within Export Credit Agencies

[315] Denmark’s ECA Eksport Kredit Fonden (EKF) does not yet have a remedy mechanism in
place. However, the establishment of a whistle blower or grievance function is planned.5%

[316] The German ECA Euler Hermes Aktiengesellschaft®®, which — in collaboration with
PricewaterhouseCoopers — handles export credit guarantees on behalf of the German
government,5% does not yet have a defined grievance mechanism for human rights complaints.6%

[317] In the UK, UK Export Finance offers a complaints procedure where claims regarding the
support offered or services provided can be lodged by email or phone. However, due to the
phrasing of the website with a particular focus on customers, it is unclear whether it is also open to
human rights-related complaints by third parties who are not customers. Nonetheless, the website
mentions the possibility of bringing complaints that have not been dealt with in a satisfactory way
to ministers or to the Parliamentary Commissioner for Administration (Ombudsman).6°”

[318] The French official ECA, the Compagnie francaise d'Assurance pour le commerce extérieur
(COFACE),%% does not provide for a non-judicial grievance mechanism for human-rights related
concerns.5%°

[319] In the Netherlands, its ECA Atradius Dutch State Business’® does not seem to have a non-
judicial grievance mechanism in place either.”! However, Atradius Dutch State Business was
involved in a specific instance procedure at the Dutch NCP that was concluded on 30 November
2016 after a facilitated dialogue took place between the parties. The notifiers’ claimed that Atradius
Dutch State Business had violated the OECD Guidelines for Multinational Enterprises by failing to
ensure that its client Van Oord complied with the OECD Guidelines and the UNGP in both of Van
Oord’s projects in Suape, Brazil. While the Dutch NCP handled the specific instance against
Atradius, the Brazilian NCP handles the case against Van Oord Marine Ingenuity and Complexo
Industrial Portuario Eraldo Gueiros — Empresa Suape. The Dutch NCP confirmed in its Final
Statement that the OECD Guidelines for Multinational Enterprises apply to Atradius Dutch State
Business and concluded that it should have used (more of) its leverage to prevent and mitigate
possible adverse impacts. It also suggested that the Dutch ECA publish a complaint procedure,
including a time frame of the procedure.”®?

693 Eksport Kredit Fonden, CSR Report 2015, p. 24 and 44, available at http://www.ekf.dk/da/om-ekf/CSR-i-
EKF/Documents/EKF-CSR-report-2015.pdf (accessed on 30.8.2016).

694 www.hermes-kredit.com (accessed on 30.8.2016).
695 http://www.agaportal.de/pages/aga/index.html (accessed on 30.8.2016).
69  FIDH, Guide, p. 516.

697 https://www.gov.uk/government/organisations/uk-export-finance/about/complaints-procedure (accessed on
30.8.2016).

698 www.coface.com (accessed on 30.8.2016).
699 FIDH, Guide, p. 516.
700 https://atradiusdutchstatebusiness.nl/en (accessed on 30.8.2016).

01 There is only a general complaint form available on their website: https://atradiusdutchstatebusiness.nl/
en/contact/ (accessed on 14.08.2017).

702 Final Statement Notification Both ENDS — Férum Suape vs. Atradius DSB, 30 November 2016, available at
https://www.oecdguidelines.nl/latest/news/2016/11/30/final-statement-both-ends-associacao-forum-suape-
vs-atradius-dutch-state-business (accessed on 14.08.2017); in this context see also the Report of 9 June 2016
submitted by Both ENDS on the gaps between the Common Approaches and the OECD Guidelines that was
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[320] Canada’'s ECA, Export Development Canada (EDC), has implemented a grievance
mechanism that is run by EDC’s Vice-President and Chief Compliance and Ethics Officer. It is
mandated to receive and review complaints from stakeholders in connection with EDC’s internal
ethics codes, as well as external inquiries regarding EDC’s corporate social responsibility policies
and initiatives.” These include their commitment to provide services with a view to the promotion
and protection of internationally-recognized human rights.”®* Any individual, group, community,
entity or other party affected or likely to be affected by EDC’s corporate social responsibility policies
and initiatives can submit a complaint, either in writing or electronically via an online form.
Languages accepted are French and English. Once a complaint is determined to fall within the
mandate, it will be assessed and the complainant will be informed on the options to proceed. The
complaint can generally be resolved through dialogue, dispute resolution or compliance audit. If a
satisfactory resolution has been reached or it does not seem viable that problem-solving techniques
will be productive, the case will be closed by the Compliance Officer and reported to the Board of
Directors. The Compliance Officer can also make recommendations about future action and ask
EDC to help ensure monitoring and follow-up after resolution of the case.”®

[321] In the U.S., the Export-Import Bank of the United States (EXIM Bank) provides a process for
customers, individuals and organisations to submit information or share environmental and social
concerns about a project that may receive or has got export financing support from EXIM Bank.7%6
Complaints can be made in English via an online form or by email. Once a complaint or concern
has been lodged it is forwarded to an inter-divisional collaboration team or the transaction team
which will get in touch with the complainant to inform about follow-up actions or require further
information (unless the complaint was made anonymously).”®” There is no public information
available as to what outcomes can be reached through this process (e.g. dispute-resolution,
compliance review etc.).

[322] In countries outside the scope of this study, some ECA have established similar or more
sophisticated grievance mechanisms, among them Japan Bank for International Cooperation
(JBIC)"%8, Nippon Export and Investment Insurance (NEXI),’®® Export Finance and Insurance

referenced in the Dutch NCP’s Final Statement, available at https://www.oecdwatch.org/cases-fr/Case_365
(accessed on 13.09.2017).

703 http://iwww.edc.ca/EN/About-Us/Management-and-Governance/Pages/default.aspx
(accessed on 30.08.2016).

704 See EDC Statement on Human Rights and its brochure on Corporate Social Responsibility, available at
http://www.edc.ca/EN/About-Us/Corporate-Social-Responsibility/Pages/default.aspx
(accessed on 30.08.2016).

705 http://www.edc.ca/EN/About-Us/Management-and-Governance/Pages/default.aspx
(accessed on 30.08.2016).

706 http://www.exim.gov/policies/ex-im-bank-and-the-environment/environmental-and-social-project-information-
and-concerns (accessed on 30.8.2016).

07 See process flow chart, available at http://www.exim.gov/sites/default/files/flow_chart.pdf (accessed on
30.08.2016).

708 https://www.jbic.go.jp/en/efforts/environment/disagree/procedure (accessed on 30.08.2016).
709 http://nexi.go.jp/en/environment/objection.html (accessed on 30.08.2016).
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Corporation (EFIC) in Australia,”*? Austria’s Oesterreichische Kontrollbank AG (OeKB)"!! and the
Swedish Exportkreditnamnden (EKN).712

4.3. Remedy Mechanisms within Bilateral Development Finance Institutions

[323] Denmark’s Investment Fund for Developing Countries (IFU) offers a grievance mechanism
for individuals and communities who are adversely affected by the activities of an IFU investee who
does not attempt or fails to resolve the issues itself. The grievance must be related to an investee
and may include a request for review of its conformance with IFU’s sustainability policy and
exclusion list. It must be submitted by online form, email, letter or fax, preferably in English. The
grievances are investigated by IFU’s Sustainability Unit. Once all relevant information has been
gathered and the issues raised have been reviewed, an internal report on the grievance is prepared
that includes recommendations, e.g. improvements of existing policies and procedures in the
investee or operational corrective actions. The final decision on the course of action lies with IFU’s
executive board (unless there is a conflict of interest). Finally, the complainant is informed on the
decision taken and the outcome is reported in the annual report on an aggregated basis.”*3

[324] A different approach was taken by the German Deutsche Investitions- und Entwick-
lungsgesellschaft mbH (KFW/DEG) and the Dutch FMO Entrepreneurial Development Bank. In a
shared initiative, they developed an Independent Complaints Mechanism (operational since 2014)
that accepts complaints by individuals, communities and others that feel adversely impacted by a
project currently or prospectively co-financed or financed by either institution. Grievances are
reviewed by an Independent Expert Panel operating completely independently from DEG and
FMO. The panel consists of three experts and is responsible for deciding on the admissibility of the
grievance, corresponding with the complainants, engaging in dispute resolution, performing
compliance review and reporting on the outcomes.’** Complaints can be submitted through an
online form or by mail or email in any official language. If the complaint is declared eligible by the
Independent Expert Panel and enough information to assess the situation has been gathered, the
Panel will decide on the next steps, which could include either a dispute resolution process or a
compliance review process. During a compliance review process, the Panel will investigate if the
project was financed in conformance with the relevant policies. During a dispute resolution process,
the Panel will engage in discussions or mediation with the claimants and the project sponsor (client)
in order to find an appropriate solution acceptable to all involved parties. In some cases these two
processes may be combined.”*® To date, there have only been two cases filed with FMO (one
admissible, one inadmissible) and two cases filed with DEG and FMO regarding a joint client (one

710 http://www.efic.gov.au/about-efic/our-organisation/complaints-mechanism/ (accessed on 30.08.2016).

71 http://lwww.oekb.at/de/unternehmen/nachhaltigkeit/seiten/beschwerdemechanismus.aspx  (accessed on
30.8.2016).

72 https://report.whistleb.com/en/EKN (accessed on 30.8.2016).

713 http://www.ifu.dk/en/values/sustainable-investments/grievance-mechanism (accessed on 30.08.2016).

74 KFW-DEG, Independent Complaints Mechanism DEG, 2014, available at. https://www.deginvest.de/
Internationale-Finanzierung/DEG/%C3%9Cber-uns/Verantwortung/ (accessed on 30.08.2016).

715 Except for the two institutions’ differing policies, standards or appraisal criteria that are investigated by the
Panel, the grievance process is mostly identical and can be found at https://www.deginvest.de/Internationale-
Finanzierung/DEG/Die-DEG/Verantwortung/Beschwerdemanagement/  (accessed on 30.08.2016) or
https://www.fmo.nl/project-related-complaints (accessed on 30.8.2016). The complete Independent
Complaints Mechanism Policy is available at https://www.deginvest.de/DEG-Documents-in-English/About-
DEG/Responsibility/DEG_Complaints-Mechanism_2014_05.pdf (accessed on 30.08.2016).
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admissible, one inadmissible).”*® Of the two cases declared eligible by the Panel, one is currently
in the compliance review phase’’ and the other one is in the monitoring stage following a
compliance review and management’s decisions concerning subsequent action steps.’18

[325] In France, AFD/Proparco Groupe Agence Francaise de Développement, has recently
developed a grievance mechanism concerning environmental and social issues in connection with
projects financed by AFD or Proparco (Environmental and Social Complaints Mechanism).
Complaints can be made by anyone who is negatively affected by an AFD-funded project, be it with
regard to the contracting authority who received AFD funding or with regard to a report of non-
compliance with AFD’s environmental and social procedures. However, there is a precondition that
the complainant have exhausted all possibilities for dialogue or finding an out-of-court solution with
the contracting authority before lodging the complaint with the AFD mechanism. The cases are
handled by a panel of independent experts who can either engage in dispute resolution and/or
perform a compliance review.’® This procedure is aimed to eventually be aligned with the
FMO/DEG mechanism.”?0

[326] The British CDC (formerly Commonwealth Development Corporation) offers a grievance
mechanism that deals with complaints by anyone who believes that he or she has been negatively
affected by a breach of CDC’s Code of Responsible Investing through CDC itself, operations of a
company in which CDC’s capital is invested or operations of a fund manager in which CDC’s capital
is invested. CDC will get in touch with the investee who should start an investigation and engage
with the complainant (where possible) to find an appropriate resolution to the situation. The
complainant will be informed of the progress of his complaint as well as its conclusion and
outcomes. The decisions are final unless new evidence comes to light. The entire process is
overseen by CDC'’s board.”?!

[327] Canada does not yet have a bilateral development finance institution but is currently in the
process of establishing one that is planned to become operational in January 2018. It will be a
subsidiary of Export Development Canada.”?? So far, not much information is available regarding
the concrete set- up,’®® any planned grievance mechanism or its potential alignment with the
Compliance Officer Mechanism of Export Development Canada.”®*

716 See DEG/FMO Independent Complaints Mechanism Annual Report 2015, available at https://www.fmo.nl/icm-
annual-reports (accessed on 30.08.2016) and https://www.fmo.nl/complaints-disclosure (regarding the 2016
case lodged with FMO).

717 See case Sendou/16-01. Status overview available https://www.fmo.nl/independent-complaints-mechanism
(accessed on 14.08.2017).

718 See case Barro Blanco/14-002. Status overview, panel report, management responses and recent monitoring
reports available at https://www.fmo.nl/complaints-disclosure (30.08.2016).

79 http://iwww.afd.fr/lang/en/nome/AFD/redevabilite-dialogues/dispositif-gestion-reclamations  (accessed on
14.08.2017).

720 See AFD, CSR Report 2015, p. 35.
721 http://www.cdcgroup.com/Get-in-touch/Make-a-complaint/ (accessed on 30.08.2016).

722 See http://international.gc.ca/world-monde/international_relations-relations_internationales/multilateral-
multilateraux/dfi-ifd.aspx?lang=eng (accessed on 14.08.2017).

723 See The McLeod Group, A Backgrounder on Canada’s Development Finance Initiative, May 2016, available
at  http://www.mcleodgroup.ca/wp-content/uploads/2016/05/REVISED-McLeod-Group-Policy-Brief-16-DFI-
UPDATED.pdf (30.08.2016).

724 See above para. [307].
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[328] In the U.S., the Overseas Private Investment Corporation (OPIC) established an Office of
Accountability in 2005 which is set up as an independent authority within the OPIC that handles
social and environmental complaints in connection with OPIC-funded projects available to project-
affected communities, project sponsors or project workers. The Office is mandated to engage in
dispute resolution with the parties (problem-solving) or to perform a review how relevant OPIC
policies had been applied in a specific project (compliance review). A compliance review can also
be ordered from OPIC’s board of directors and president. Complaints can be filed in English or in
a native language by hand delivery, mail, fax or email. Once a complaint is received and deemed
eligible, the Office will make a site-visit in order to decide on the next steps.”?® In cases of
ineligibility, it will suggest alternative ways to raise a concern, e.g. through a project-level grievance
mechanism. To date, OPIC has conducted three compliance review cases and one management
requested review. 26

44. Conclusion

[329] Due to the broad spectrum of financial services offered as well as goals, policies and
standards followed by ECA and DFIs, the mandates, procedures, functions and potential outcomes
of existing complaint mechanisms vary greatly. Detailed comparisons between the complaint
mechanisms are therefore very difficult and would need to take into account the concrete set-ups
and mandates of ECA and DFIs which differ significantly. However, there are some general trends
that can be identified with regard to grievance procedures in these institutions. Many of the
mechanisms reviewed have been set up rather recently, in the past two years, and only limited
information is available as to the number and types of cases that were dealt with. Moreover, it can
be stated that the majority of the mechanisms explicitly or implicitly welcome human rights-related
concerns and that they have processes in place to review whether the investment or insurance
decision in question was made in accordance with the relevant environmental, social and human
rights policies. Some even have the mandate to engage in problem-solving with complainants and
the client. The few existing ECA grievance mechanisms are all managed internally. Due to the
limited number of cases and the lack of transparency, especially with regard to ECA grievance
mechanisms, there is only limited data so far on their compliance with the UNGP effectiveness
criteria.”?’

[330] DFI's mechanisms tend to be handled by independent complaint offices that generally report
on the cases in a more transparent manner. Since the landscape in development finance and
export risk funding is currently very much in flux, with some existing mechanisms being adjusted
according to lessons learned and new mechanisms being set up, it remains to be seen whether
they eventually contribute to enhancing access to remedy for individuals and communities who
encounter project- or investment-related human rights infringements and to providing them with an
effective remedy to actually improve their situations on the ground.

725 https://www.opic.gov/who-we-are/office-of-accountability (accessed on 30.8.2016).

726 See the case reports available at: https://www.opic.goviwho-we-are/office-of-accountability/public-registry-
cases (accessed on 30.08.2016).

727 See DANIEL et al. (eds.), Glass Half Full?, pp. 19, 61, who shed light on the fact that most cases filed are closed
due to ineligibility, and those that are found eligible often fail to proceed to a substantive phase of the
complaints process in which a solution is actually reached. Grievance mechanisms that have been reviewed
recently in light of UN GP 31 include those of FMO/DEG, JBIC and OPIC, see DANIEL et al. (eds.), Glass Half
Full?, pp. 116 et seq. and Annexes 10, 13 and 14.
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V. INTERPLAY BETWEEN JUDICIAL AND NON-JUDICIAL REMEDIES

[331] In order to examine the relationship between the judicial and the non-judicial remedies, the
situation will be briefly described in each jurisdiction individually, focussing on mechanisms that
facilitate access to judicial remedies and those specifically designed for the context of business
and Human rights (OECD National Contact Points, National Human Rights Institutions,
ombudsperson-institutions), but not include non-judicial remedies such as ADR procedures. The
following report will rather consider if and to what extent non-judicial remedies were designed to
address or allow addressing difficulties with access to judicial remedies in the context of business
and Human rights and analyse a possible interplay between the two.

[332] German law facilitates access to judicial remedies to victims by allowing them to participate
to a considerable extent in criminal proceedings and by providing legal aid in civil proceedings
(under certain circumstances). Legal aid is also available to foreign plaintiffs. However, several
barriers hinder such access, especially for remedies against corporations. One barrier is the
impossibility in principle to prosecute corporations (though administrative sanctions are possible in
some cases), another is the lack of mechanisms allowing for collective redress (except in the field
of the environment and discrimination) or uncertainties resulting from judicial decisions as to the
extent to which parent companies can be held liable for acts/omissions of their subsidiaries. Also,
rules relating to evidence in criminal proceedings are not particularly victim friendly. In the area of
non-judicial remedies, it is the OECD NCP that provides victims with remedies in several
circumstances, and a number of cases show that the NCP has played an important role including
in cases where judicial remedies were sought in addition to or before the NCP procedure. Germany
did not create other institutions offering non-judicial remedies in the present context, as its NHRI
does not receive individual complaints, and ombudspersons have very limited jurisdiction. More
generally, mediation in Germany is voluntary, i.e. depends entirely on the decision of the parties.
However, the German Development Finance Institution Deutsche Investitions- und
Entwicklungsgesellschaft mbH (KFW/DEG) has developed an interesting Independent Complaints
Mechanism, together with the Dutch FMO Entrepreneurial Development Bank. This shows that,
overall, judicial remedies play a bigger role in Germany, with non-judicial remedies mainly being
effective within the OECD framework.

[333] In France, several mechanisms facilitate access to judicial remedies in criminal law: the victim
has relatively broad rights to participate; corporations can be prosecuted, including subsidiaries
under full and effective control of the parent company, and ordered to pay compensation to the
victim. Also, in civil law, several characteristics are favourable for victims, such as a relatively broad
rule of liability and the possibility of liability on the basis of voluntary assumptions (especially in the
context of environmental damages). In addition, recently passed legislation on reporting obligations
could have consequences for the liability of corporations, though there are no judicial decisions as
yet on this matter. Individual directors’ liability is relatively limited. Procedurally, principles such as
the availability of legal aid (though linked to a residence requirement) or the access to court free of
cost are facilitating access to remedy. As to the burden of proof, the court has relatively wide
discretion that could benefit victims. Other measures such as fee arrangements are lacking, and
mechanisms of collective redress are only available to a limited extent (in consumer and
competition disputes, and then only for accredited organisations, with legislative proposals pending
in the field of environment and discrimination). With regards to non-judicial remedies, the OECD
NCP is the most relevant in the context of business and human rights. While there is a relatively
small number of requests (26 requests in 15 years), the NCP offers especially NGOs and Unions

124



Access to Remedy

an avenue for redress that can be effective, in spite of the fact that there are fewer parties with
standing to sue than in other states. While the French Human Rights Commission has no mandate
to handle individual complaints, there is an Ombudsperson, the “Defender of Rights” (Défenseur
des Droits) who has relatively wide powers of investigation and intervention and can receive
individual complaints against private companies, including those concerning discrimination,
children’s rights, and conduct of security personnel. However, there are territoriality requirements
for complaints concerning children’s rights (residence or nationality of the victim) or on conduct of
security personnel (the place where acts happen) that make it unlikely that the Ombudsperson will
deal with complaints concerning human rights violations abroad. In 2016, the French Development
Finance Institution AFD developed an independent Environmental and Social Complaints
Mechanism aimed at eventually aligning with the FMO/DEG mechanism, although this mechanism
is only open if all possibilities for dialogue or finding an out-of-court solution have been exhausted.

[334] Danish criminal law does not provide the victim with many tools to seek remedies except for
legal aid for victims in some circumstances, an access to the file and the possibility of claiming
compensation within criminal proceedings (free of charge). Possibilities for criminal proceedings
against corporations seem particularly small. Access to remedy is therefore easier under civil law.
In substantive law, the statutory formulation relating to directors’ liability could potentially benefit
victims, though no such cases have decided as yet. On the procedural side, several mechanisms
facilitate access. First, legal aid can be provided by a specialised centre or, in cases of general
public importance, by a court decision. In addition, a court can make an exception to the “loser
pays” rule where the successful party is a major corporation. It is also possible for a lawyer to work
on a “no win, no fee” basis, though other contingency fee arrangements are not admitted pursuant
to professional ethics. The burden of proof can be alleviated according to the circumstances, and
the court has the power to order the production of documents on the request of the opposing party,
though the mechanism does not go as far as discovery mechanisms under U.S. law. Finally,
collective redress is available, including in cases of damage to persons, property or the
environment. Also non-judicial remedies are available, most notably through the NCP that has a
considerable annual budget, and allows complaints by a relatively large percentage of people, but
within relatively strict time limitations. Other specialised agencies that might provide access to
remedy include the consumer ombudsman or the data protection agency or, for complaints against
public authorities, the parliamentary ombudsman. There is also a number of institutions such as
the Human Rights Institution or the National Council for Children that have advisory functions.
Finally, Denmark’s Investment Fund for Developing Countries (IFU) also offers an internal
grievance mechanism for individuals and communities and the Danish ECA aims to establish a
grievance function.

[335] In the Netherlands, access to judicial remedies is facilitated in criminal law by a the possibility
for the victim to claim compensation and/or bring a civil claim in the criminal proceedings and other
possibilities for the victim to participate (victim impact statement, right to a lawyer), combined with
a relatively broad approach to criminal liability of corporations, as the failure of a corporation to take
reasonable care to prevent a criminal act of its subsidiary can, under certain circumstances, lead
to liability. In civil law, provisions providing for directors’ liability might allow access to judicial
remedies in cases of clear misconduct of a director, and tort liability for subsidiaries might also be
possible, depending on the knowledge and involvement of the management of the parent company.
While civil procedure rules relating to costs and legal aid are rather to the disadvantage of the
victim, other rules do at least have the potential to benefit the victim. Rules on the burden of proof
allow for some flexibility, especially if principles of reasonableness and fairness so require, and
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there is the possibility for the court to oblige a party to produce documents, though it does not go
as far as the discovery proceedings in the U.S. or the UK. Finally, a recent proposal of the Dutch
ministry of justice would allow a “lead representative organization” to claim damages in a
representative action. Thus, Dutch law has facilitated access to judicial remedy in many regards.
With regards to non-judicial remedies, the Dutch NCP seems to have sufficient resources and it
adjudicates between one and four instances annually. This shows that it is a recognised, though
not very frequently used, remedy mechanism. The Dutch Human Rights Institution only hears
individual complaints related to the national equality legislation (which mainly concerns
employment issues), though it also advises victims on other human rights violations and refers
them to the competent institutions. Other institutions that might hear individual complaints are the
Dutch data protection agency and the National Ombudsman — though with a limited role in the field
under review (i.e. only as far as actions by administrative authorities are concerned). Non-judicial
remedies are therefore not particularly well developed. However, both the Dutch ECA as well as
the country’s DFI have established or are currently in the process of setting up / formalizing non-
judicial grievance mechanisms for project- or investment-related human rights violations.
Interestingly, an example shows that judicial remedies have been more promising for the victim.
The (still ongoing) judicial proceedings against Royal Dutch Shell for oil spills in the Niger delta
seem to have brought more satisfying results in the eyes of the victims (and the representative
organisations) than the non-judicial procedure conducted by the NCP .

[336] In the UK, access to judicial remedies is particularly restricted under English criminal law, as
victims have no possibility to directly participate in the proceedings or to receive legal aid. They do,
however, have a right to information and a right to make a statement; and they do have the
possibility to obtain compensation. This also applies to corporate crime. Specific provisions allow
for compensation orders in the area of slavery and human trafficking. In addition, some statutes
facilitate holding corporations liable for some criminal acts, others provide for liability for acts
committed abroad (e.g. bribery, sexual acts with children, human trafficking). English tort law is
more favourable to the victim, especially as courts have developed the possibility of parent
companies owing a direct duty of care to third parties dealing with their subsidiaries under certain
circumstances. In civil procedure, mainly the possibility of contingency fee and other arrangements
as well as some forms of collective redress such as group litigation orders facilitate access to
remedies, though they have not been as attractive as in the U.S. Also, there is no legal aid in tort
and employment claims, what explains the necessity of contingency fee arrangements to a certain
extent. As to non-judicial remedies, the UK NCP is perceived very positively, inter alia for clear
information available on its website, a professional approach to mediation (implying professional
mediators) and foreign complainants (possibility of mediation by phone) and its statement. It
publishes about 2 to 4 decisions regarding complaints annually. The Equality and Human Rights
Commission does not deal with individual complaints and has limited territorial jurisdiction, but it
has carried out investigations and can intervene in legal proceedings regarding issues of public
policy. In addition, there is a considerable number of sector specific ombudsmen such as the
Information Commissioner’s Office, the financial ombudsman services or the Legal Ombudsman
that can hear individual complaints, though their jurisdiction is generally limited to the UK. For
project- or investment-related human rights violations both the UK ECA and the UK DFI have
grievance mechanisms.

[337] Under U.S. criminal law, as is the case under UK law, victims’ access to remedies is more
limited than in most other jurisdictions under review, as the victim does not have the right to
participate in the criminal procedure. U.S. law does, however, provide for restitution for the victim
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as well as some other rights: protection; notice and information concerning the proceedings,
including plea bargains; and the possibility of not only being present at the trial but also making a
statement). A corporation can be prosecuted in principle, although only exceptionally (i.e. where
there is an explicit statutory basis), for acts committed abroad. Under U.S. civil law, the rules
relating to jurisdiction, in particular, have provided a relatively broad access to remedies, although
recent judicial decisions have restricted this possibility considerably. Today, the Alien Tort Claims
Act only allows for jurisdiction in the event that the facts “touch and concern” the territory of the
U.S. and general personal jurisdiction over the corporation only exists where it is “at home”. U.S.
substantive law provides for several approaches to director’s liability in tort as well as to a parent
corporation’s liability for its subsidiaries, the latter mainly if the subsidiary is deemed an instrument
or agent of the parent company. As to procedural issues, while legal aid is limited (mainly provided
by public interest law firms and other institutions, some of which is limited to U.S. citizens), a limited
cost risk (each party bears its own costs) and contingency fee arrangements facilitate access to
judicial remedies. Finally, a variety of mechanisms for collective redress (especially class actions)
facilitate access to justice. With respect to non-judicial remedies, they play a much less prominent
role in the U.S. than in other states. The U.S. NCP seems to see its role as mainly facilitating
negotiations and mediation as between the parties and does not issue determinations or
recommendations in the event that the parties do not reach an agreement. In addition, it is not clear
what criteria are used by the U.S. NCP to decide which cases it will accept. Apart from
ombudspersons with very limited jurisdiction, there are no non-judicial mechanisms comparable to
those reported in the other jurisdictions. This is however not true for the U.S. ECA and the U.S.
DFlI, both having implemented grievance mechanisms.

[338] In Canada, there are several mechanisms that facilitate access to judicial remedies. Rules
on jurisdiction in criminal law already allow prosecution if the offender is present in Canada for a
variety offences (such as hostage-taking or offences related to terrorism and explosive devices),
for others (such as sexual offences against children), citizens and permanent residents can be
prosecuted. More importantly, Canada has detailed rules that allow for prosecution of corporations
in case of failure of the senior management to prevent an offence. However, the victim has rather
limited possibilities to act, except for claiming restitution and making a statement within the
procedure. For civil remedies, different provinces have different rules of private international law.
Concerning jurisdiction, they all provide for some degree of flexibility that would allow claims to be
brought in Canadian courts, such as the “for de nécessité” in Quebec or the rules requiring a real
and substantial connection with the forum, a principle applied in most other provinces. As to
substantive law, despite the differences among the provinces, the threshold for director’s personal
liability seems to be lower than in other jurisdictions, especially in cases of physical injury or
property damage, if the director deliberately and wilfully participates in a tortious act. As to liability
for subsidiaries, some Canadian courts have given indications that the legal personality of a
subsidiary may be disregarded if the subsidiary acts as the agent of its controllers. This can allow
for liability of the parent company. Finally, with regards to procedural aspect, Canadian provinces
provide for different legal aid schemes and have quite far-reaching discovery procedures, even
though more limited than those in the U.S. Finally, Canadian law also provides for collective redress
in the form of class actions. As for non-judicial remedies, the Canadian NCP has a clear and
transparent procedure, and non-cooperation with the NCP can have material consequences for a
corporation. Nevertheless, the NCP receives relatively few instances (1 in 2015, 2 in 2014). The
jurisdiction of other institutions such as the Canadian Human Rights Commission (for discrimination
issues) or the Human Rights Tribunal is limited to federally regulated employers and service
providers; at provincial level there are several ombudsperson offices for different areas. Also,
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Canada’s ECA runs an internal grievance mechanism. A potentially relevant institution, an
ombudsperson for the extractive industry sector in Canada, was proposed but finally not created
due to resistance in the parliament. Overall, non-judicial remedies seem to play a relatively small
role, whereas there are a variety of measures facilitating access to judicial remedies.

[339] According to the overview above, there is little evidence that would support an analysis
according to which access to judicial remedies determines the availability of non-judicial remedies.
Jurisdictions do not necessarily and do not generally develop non-judicial remedies in a context
where there are important barriers to judicial remedies, and easy access to judicial remedies does
not necessarily inhibit the development of non-judicial remedies as a principle (even though this
might have been the case in the US).

[340] In no jurisdiction under review are there mechanisms that would provide for coordination
between judicial and non-judicial remedies, e.g. providing for a stay of judicial proceedings until
non-judicial proceedings/negotiations have ended. There are, however, some cases that show that
the interplay between judicial and non-judicial remedies can be difficult. As non-judicial remedies
are designed to provide quick access to justice and facilitate settlement between the parties, it is
problematic to draw conclusions from the non-existence of judicial decisions in an area, as has
been done in some cases by NCP728, Another relevant issue that has not been addressed in the
jurisdictions under review is the confidentiality of documents used or information obtained in non-
judicial proceedings in judicial proceedings.

[341] In some jurisdictions there have been substantial efforts towards facilitating access to both,
judicial and non-judicial remedies (such as in the Netherlands or in Denmark), while in others, this
seems to be less of a concern. In addition, some jurisdictions seem to focus their attention more
on judicial remedies (this seems to be the case for the U.S. and Germany), while in others, both
types of remedies have received equal attention in the present context. In addition, it is important
to note that the main non-judicial remedy in the present context for all jurisdictions, the OECD NCP,
finds its roots in an international initiative.

[342] There is ample evidence to suggest that easily accessible judicial remedies often facilitate
settlements under non-judicial mechanisms. This is hardly surprising, as companies that are faced
with a real and substantive possibility of victims obtaining financial redress via judicial remedies
may be more willing to engage in mediation or negotiations than corporations with a relatively small
risk of liability. That being said, given the important barriers and uncertainties related to judicial
litigation in all jurisdictions under review, reaching a non-judicial settlement may often be of mutual
benefit to both parties. Results in the non-judicial mechanism might also have an impact on judicial
proceedings.”?®

728 E.g. Korea re: POSCO; NL: Sakhalin Il, NL NCP, 20.03.2013, published 2015;

729 Canadian NCP, Final Statement on the Request for Review regarding the Operations of China Gold
International Resources Corp. Ltd., at the Copper Polymetallic Mine at the Gyama Valley, Tibet Autonomous
Region, 1 April 2015. For the first time, the Canadian NCP applied the Canadian Government’'s CSR Strategy
Doing Business the Canadian Way: A Strategy to Advance Corporate Social Responsibility in Canada’s
Extractive Sector Abroad (Annex 4) and its new measures for companies that do not participate in the NCP
process. As a result, China Gold faces the withdrawals of Trade Commissioner Services and other Canadian
advocacy support abroad unless it cooperates with the NCP.
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VI. INTERNATIONAL TRENDS AND RECOMMENDATIONS FOR SWITZERLAND

1. No Uniform Trend but Important Drivers

[343] The international community has recognized the importance of affording victims of human
rights abuses access to some form of remedy in order to ensure both that the individuals are
compensated for any harms they have suffered and that businesses are held responsible for their
conduct (and are consequently dissuaded from violating the rights in the first place). The Human
Rights Council’s Spring 2016 adoption of the UN High Commissioner for Human Rights’ report on
their Accountability and Remedy Project and the related agenda for further research as well as the
recent publication of the European Union-funded project on Human Rights in Business: Removal
of Barriers to Access to Justice in the European Union is evidence of how quickly interest in the
area is growing. At the same time, these reports indicate that there is a substantial need for further
analysis and consideration, particularly with regard to non-judicial remedies. In addition, the G20
leaders reaffirmed their commitment to the UNGP and the OECD Guidelines in the 2017 Summit
Declaration by calling for sustainable global supply chains and by announcing their support for
access to remedy, and, where applicable, non-judicial grievance mechanisms such as the NCP
system.”30

[344] Pillar three (access to remedy) appears in the UNGP as a necessary supplement to the
state’s duty to protect, and the corporation’s responsibility to respect, human rights. It sets forth an
obligation for states, and constitutes a strong recommendation (“should”) that business enterprises
make such remedies available. With judicial and non-judicial mechanisms offering the possibility
for remedies, the options for implementing pillar three are numerous. Any non-judicial mechanism,

LT "

however, should be “legitimate”, “accessible” (including widely known), “predictable”, “equitable”,

“transparent”, “rights-compatible”, “a source of continuous learning”, and “based on engagement
and dialogue” (Principle 31).

[345] Against this background, states’ approaches to access to remedies are highly diverse both
within Switzerland and across Europe and North America. This report shows that the extent to
which the examined systems refer to and fulfil the requirements of the UNGP varies substantively
and procedurally. As a result, there is no uniform trend throughout all systems but rather a number
of elements which can be identified as potential drivers for future developments of state-based
remedy mechanisms:

1. Existing non-judicial mechanisms are gaining importance for resolving business-related
human rights grievances. Since 2011 the number of specific instances that address
human rights brought before National Contact Points for the OECD Guidelines on
Multinational Enterprises has substantially increased, particularly in countries where the
NCP is visible and easily accessible. Whether existing NHRI will use their potential to
serve as a forum for resolving business-related human rights disputes remains to be seen.

2. Existing judicial mechanisms are increasingly used by victims and civil society
organisations to test the ground for holding companies accountable, both for their own
actions as well as for actions of their subsidiaries abroad. The resulting questions have

730 G20, Leaders’ Declaration, Shaping an interconnected world, Hamburg 7/8 July 2017, paras. 7 and 9.
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so far only been addressed by a few countries, often with differing approaches and often
only in specific contexts, such as business operations in conflict-affected areas.

3. None of the legal regimes explored in this study provide a clear answer on the interplay
between judicial and non-judicial remedies. Given the increasing number of non-judicial
procedures, there have been very different approaches as to their implications for, or even
reliance on, judicial proceedings. In the absence of an internatonal trend, a number of
practical questions in this context must be addressed such as confidentiality or the
possibility of withdrawal or temporary stay of judicial proceedings).

2. Switzerland’s Current Position in the International Context

[346] In general terms, there are significant variations in scope, applicability, and procedures
among the access to remedies mechanisms in all jurisdictions under review. For a victim of human
rights abuse to choose a remedy mechanism currently, (s)he must invest a significant amount of
time and thought to determine which one would have the competence to hear the complaint, what
the procedural requirements of bringing a claim would be, and what possible relief would be offered.

2.1.  Judicial Remedies

[347] In the area of judicial remedies, the 2016 Report of the OHCHR offers “Guidance to improve
corporate accountability and access to judicial remedy for business-related human rights abuse”
(OHCHR Guidance). The Guidance distinguishes between enforcement of public law offences and
private law claims. It provides a framework that allows for contextualising the access to remedy
framework in the two areas.

[348] In the area of corporate criminal liability, the OHCHR Guidance requires not only the
existence of corporate criminal liability, but also its independence from successful conviction of
individuals and its “focus on the quality of corporate management and the actions, omissions and
intentions of individual officers or employees.””3! While all jurisdictions under review recognise
corporate criminal liability (or, in the case of Germany, administrative liability that, to some extent,
can be seen as the functional equivalent), not all jurisdictions assess it independently from
conviction of individuals (e.g. Germany does not). In addition, there is a slight tendency to increase
corporate liability provisions in criminal law. The focus on the quality of corporate management is
only clear in Canadian and Dutch criminal law. In this respect, the Canadian legislation and recent
developments in the Netherlands link liability to the failure of corporate management to take
reasonable care to prevent an offence, in addition to requiring that the offence be committed by a
representative of the organization. Swiss criminal law provides for criminal corporate liability,
although either restricted to cases where an individual cannot be held responsible due to
“organisational failure” (a concept which remains relatively unclear) or limited to specific offences
(mainly bribery related and financial offences). Therefore, Swiss criminal law will not necessarily
include all grave human rights violations. While the uncertainties and limitations of Swiss corporate
criminal law are common features of corporate criminal liability in many jurisdictions, this does not

731 OHCHR, Guidance to improve corporate accountability and access to judicial remedy for business-related
human rights abuse, 1.4.
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protect it from falling short of features expressed in the OHCHR Guidance (that can be found in
some jurisdictions).

[349] Other factors mentioned in the OHCHR Guidance, such as responsibility for supply chains or
group operations, are generally not addressed explicitly in most legal frameworks under review.
French law provides an exception to this. Swiss criminal law follows the more common pattern, as,
under the current legal framework, there is no primary liability for acts of subsidiaries.

[350] Interestingly, the Guidance does not address the extent to which criminal law might apply to
acts committed abroad. In this context, most legal systems under review, including the Swiss
system, establish jurisdiction for some particularly grave offences (especially some offences
against minors), and for other grave offences in so far as the act is also a criminal offence in the
state of commission.

[351] Another feature of criminal liability is the possibility of the victim’s participation in the
proceedings. According to the OHCHR Guidance, the criminal sanctions should allow for an
“effective remedy for the relevant loss” (Policy Objective 11), and the victim should be consulted
“with respect to the design and implementation of sanctions and other remedies; (...) to matters
relating to deferred prosecution agreements and the terms of any settlement” (Guidance, 11.3). In
this context, there are various international instruments on several levels that require considerable
protection of the victim’s interests. Within Europe, the European Union Directive 2012/29/EU for
victims of corporate crimes and corporate violence’3? provides for the right of the victim to receive
information on the case (and on its complaint), to have access to victim support services, to be
heard, and to ask for the review of a decision not to prosecute. The Directive also includes a right
to legal aid and to a decision on compensation, as well as a right to protection from secondary or
repeat victimization. Moreover, there are also several instruments elaborated by the Council of
Europe that provide for victims’ rights, such as the European Convention on the Compensation of
Victims of Violent Crime (1983) or the Recommendation (2006) 8 of the Committee of Ministers to
Member States on Assistance to Crime Victims (14 June 2006). From a comparative perspective,
there are substantially different approaches to offering victims the possibility to take part in criminal
proceedings. By comparison on an international plane, Swiss law generally provides a high degree
of victims’ participation and protection, though victims’ assistance is limited for foreign victims of
criminal acts committed abroad.

[352] For private law claims by affected individuals and communities, the OHCHR Guidance
requires two basic elements: the existence of remedies for business related human rights abuses
(corresponding to the varying degrees of severity and kinds of harm) and clarity on the legal
obligations of companies relating to human rights abuses. More specifically, liability regimes should
focus on the quality of corporate management and actions/omissions/intentions of individual
employees. In addition, standards of management and supervision should be clear, both relating
to groups and the supply chain. Interestingly, the Guidance does not address human rights abuses
committed abroad explicitly, but only requires domestic private law regimes “to be clear as to their
geographical scope” (Guidance, 12.8). Cross-border elements are only addressed by requiring the
availability of legal assistance for the purpose of gathering evidence (Policy Objective 17), on the
one hand, and state engagement in seeking “to improve access to information for claimants and
their representation in cross-border cases arising from or connected with business related human-

732 Directive 2012/29/EU oft he European Parliament and oft he Council of 25 OCtober 2012 establishing
minimum standards on the rights, support and protection of victims of crime, and replacing Council Framework
Decision 2001/220/JHA
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rights abuses” (Policy Objective 18). The implications of the Guidelines for corporate liability for
human rights abuses committed abroad — the primary focus of the present study — are therefore
rather uncertain.

[353] For jurisdiction and applicable law — a key issue in cross-border cases — there are relatively
few differences within the European context, as the relevant EU regulations, other international
instruments such as the Lugano Convention and the (remaining) domestic regimes are not
fundamentally different. Even in the future, there will generally be jurisdiction against parent
companies domiciled within a state. This is also the case under Swiss law. It will, however, be more
difficult to find jurisdiction over subsidiaries. For companies not domiciled within a state, additional
fora are the place where a tort was committed (such as, arguably, decisions taken), a forum
resulting from joinder of actions, or, in some jurisdictions (such as Switzerland), a forum of
necessity that could be construed to include cases of grave human rights violations. More notably,
Switzerland does not have mechanisms that would prevent a court from exercising its jurisdiction
(forum non conveniens), as common law jurisdictions generally have. As to applicable law, there is
a general rule (valid also in Switzerland) of applying the law of the place where the “tortious act”
was committed, so the law of the home state of the corporation will generally only apply to acts
(including, possibly, decisions taken) in Switzerland. Many jurisdictions also allow the court to apply
the law of the forum where overriding reasons of public policy (ordre public) of the forum so require.
Swiss law is in line with international trends, though there is considerable uncertainty as to whether
the courts would construe the exceptional clauses in this way. The recent French law discussed
above provides an example of circumventing this issue when it comes to the human rights due
diligence duties of the parent companies.

[354] In the field of corporate and tort law, it needs to be pointed out that the jurisdictions under
review generally do not comply with the basic principle of the OHCHR Guidance of establishing
clear rules when it comes to liability for acts of subsidiaries in the area of business and human
rights. With the exception of recent statutory due diligence obligations introduced in some
jurisdictions and often limited to specific issues (conflict minerals, child labour), the cases decided
by several courts leave the result of any particular future case uncertain. While the current Swiss
legal framework is arguably clear and restrictive, it remains possible (as cases in other jurisdictions
have shown) that test cases will be brought before Swiss courts to explore the limits of the current
legal framework.

[355] An important element in liability cases is the burden of proof. The OHCHR Guidance refrains
from giving precise indications in this regard, only providing for the need to strike an appropriate
balance. The comparative analysis shows a trend, in some jurisdictions (though not in all) such as
the Netherlands or France, to reverse or slightly adjust the burden of proof (in favour of the victim)
in some relevant liability cases. In Swiss law, there do not appear to be similar developments
currently.

[356] The final element addressed in the Guidance is that of the financial obstacles to private law
claims. According to Policy Objective 15, claimants should have access to “diversified sources of
litigation funding” such as pro bono legal services, state funding in cases of hardship and even
collective redress mechanisms as well as private funding arrangements (including contingency fee
arrangements). This is an area where the jurisdictions under review vary considerably. Some
provide (mainly) state funding to litigants, others provide for contingency fee arrangements. Swiss
law has mechanisms similar to many European jurisdictions but radically different from those in the
United States. The only common trend in this area is an increasing willingness, also within
continental European jurisdictions, to introduce mechanisms of collective redress. The European
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Union has adopted recommendations in this context. While Swiss law does not seem patrticularly
reluctant, compared to other jurisdictions, it is not particularly innovative either. A proposed
amendment of the CPC aims to reduce financial obstacles and introduce two possibilities for mass
claims. This would be in line with the current international trend.

2.2.  Non-judicial Remedies

[357] According to UNGP 27 non-judicial mechanisms play an essential role in complementing and
supplementing judicial mechanisms. However, in contrast to judicial remedies, the OHCHR has not
yet published a Guidance on non-judicial remedies but has been mandated by the Human Rights
Council with respective research.”? In this context, the OHCHR published a scoping paper in
February 2017.73 Following UNGP 27, the study identifies two key functions of non-judicial
remedies: complaint handling and (alternative) dispute resolution. These key functions are
complemented by a set of “other” important functions for providing effective access to remedy, such
as preventative work, supervisory functions and regulatory analysis.”® Within the access of remedy
pillar of the UNGP, non-judicial and judicial mechanisms should be coordinated with a view to
offering a coherent framework for victims of corporate human rights abuses.

[358] Apart from the NCP, there is no state-based non-judicial mechanism in Switzerland
specifically designed for addressing business-related human rights abuses. However, a variety of
existing instruments can also be used in this context. Within the access to remedy framework,
existing institutionalised non-judicial mechanisms in Switzerland serve various purposes:

e Ombudsperson offices may receive individual and collective complaints in areas defined by
law or non-binding instruments related to existing law.”3® Typically, ombudspersons in
Switzerland can issue recommendations but not binding decisions.

e The Swiss NCP receives complaints and may offer mediation services. According to its
mandate, it cannot provide for compensation.

o Athird group of bodies in Switzerland, such as for instance the Federal Commission against
Racism, does not receive complaints but offers consultation services for victims. In addition,
arbitration and conciliation bodies may receive complaints, offer mediation or arbitration
and in some cases provide compensation or reconciliation.

[359] This variety of approaches, both with regard to purposes and institutional models is not unique
to Switzerland but can be found in all the reviewed jurisdictions. It raises questions about the
coordination among the different mechanisms with regard to their functions and their integration
into the broader legal system. A recent study conducted by the OHCR confirms this finding.””

733 A/HRC/Res/32/10, para. 13.

734 OHCHR, A scoping paper on State-based non-judicial mechanisms relevant for the respect by business
enterprises for human rights: current issues, practices and challenges, Accountability and Remedy Project Il,
17 February 2017 (cit.: ARP Il, scoping paper).

735 OHCHR, ARP I, scoping paper, 47-48.
736 See the complaint mechanism under the ICoC for Private Security Providers, para. [66] above.

737 OHCHR, How State-based NJMs respond to sectors with high risks of adverse human rights impacts: Sector
Study — Part 1, Accountability and Remedy Project Il, May 2017, (cit.: ARP I, sector study), 18-20; see also
OHCHR, ARP II, scoping study, 47.
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[360] According to the OHCHR, the present system of non-judicial state-based mechanisms in high
risk sectors offers a route to partial remedies in some cases, but does not provide for adequate and
effective remedies as envisaged by the UNGP.”®® The OHCHR does not however mention that
several states have launched initiatives in the context of their NAP for better coordination of and/or
enhancing access to non-judicial remedies. The jurisdictions reviewed for this study pursue
different approaches in this regard.

[361] The German NAP mentions the NCP as the key non-judicial mechanism and emphasises the
need for informing victims of human rights abuses about existing remedy mechanisms — whether
judicial or non-judicial. For this purpose, the German government announced a brochure “Zugang
zu Recht und Gerichten fur Betroffene in Deutschland” which will be published in several
languages.”®®

[362] France aims at establishing or further strengthening existing mechanisms in different
governmental institutions and at the international level, with a strong emphasis on the NCP,”4° and
at the same time vests the National Human Rights Institution with the mandate for periodically
evaluating progress in the implementation of the French NAP.”#* Thus, a somewhat fragmented
approach with regard to access to non-judicial remedies is complemented with a centralised
monitoring body.

[363] Similarly, Denmark’s focus is on the newly established Mediation and Complaints-Handling
Institution for Responsible Business Conduct which is based on the UNGP and the OECD
Guidelines and serves as the NCP.742

[364] In the UK, the NCP and the Equality and Human Rights Commission, which is Great Britain’s
NHRI, play an important role in handling business-related human rights complaints. In addition, a
variety of other ombudsmen, regulators and government complaint offices exist for different
industries.”3 In order to get a clearer picture of its access to remedy landscape, the UK government
commissioned an independent expert study. Similar to the findings of the OHCHR, the results of
the study identify a lack of effective remedies for victims.”**

[365] The U.S. NAP follows the afore-mentioned countries to the extent that it entrusts the NCP
with a key role in providing access to non-judicial remedies. In addition, the NAP provides for
stakeholder consultations in order to identify potential governmental support for companies to

“address concerns about the perceived lack of available and effective remedy available to
those who feel they have been negatively impacted by U.S. business conduct abroad. As
part of this consultation, the United States will solicit advice on how best it could support
access to remedy, including the potential development of tools or guidance related to non-
government-based mechanisms that would assist U.S. businesses that wish to improve their
own individual and collaborative efforts to address this challenge.””*®

738 OHCHR, ARP I, sector study, 26.

739 Germany, NAP, 37-39.

740 France, NAP, Propositions d‘ action nos. 5, 15, 16.
741 France, NAP, p. 6.

742 penmark, NAP, 20-21.

743 UK, NAP, 20-22.

744 McCORQUODALE, 47-48.

745 U.S., NAP, 23.
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[366] In line with other countries, the Swiss NAP mentions the key role of the NCP as a forum for
mediation and the settling of disputes. The Federal Council explicitly considers “the current practice
of the NCP appropriate and will continue to operate it in its current form”.7#¢ The lack of available
remedies is not mentioned. With the proposal to examine the potential of representations abroad
to serve as an easily accessible forum for supporting the settlement of disputes, the Swiss NAP
could — depending on the outcome — cover new ground.’*” Unlike other countries, the Swiss NAP
does not mention existing non-judicial mechanisms which are not specifically designed for
addressing business-related human rights issues but could nevertheless be used for this purpose.

[367] Overall, with its current landscape of state-based non-judicial mechanisms Switzerland
positions itself somewhere in the middle of the countries reviewed for this study, thus it is neither
at the forefront nor lagging behind. That being said, distinctions may be made: With the NCP
playing a very important and recognised role in settling and mediating disputes — and thereby being
more at the forefront than in the middle — the lack of available remedies or compensation measures
has not yet received the same level of attention as in other countries or the OHCHR. Finally, like
other countries, Switzerland has other less specific mechanisms which may be used for business-
related human rights disputes.

3. Recommendations

3.1.  Need for Conceptualisation

[368] The access to remedies system is currently highly under-conceptualised in Switzerland. This
is not only true for Switzerland but for other (compared) countries as well. This finding is confirmed
by the OHCHR'’s recent studies in the framework of its access to remedy Il project.”#® While there
are numerous state and non-state based non-judicial mechanisms for access to remedies in
Switzerland, there is limited awareness of what these institutions do and how — if at all — they work
together, e.g. how the results of non-judicial mechanisms play into judicial mechanisms. The link
between non-judicial and judicial mechanisms needs to be conceptually clarified. While the UNGP
include commentaries, these are insufficient to answer many of the most basic questions
surrounding the theory of the system. Such conceptual vagueness leads inevitably to operational
difficulties.

[369] The theory behind non-judicial access to remedy mechanisms should be investigated in order
to set a foundation for a more unified approach to addressing human rights violations outside the
courts. While the practical benefits of fostering non-judicial resolution of disputes are clear, the
theoretical underpinnings of these mechanisms are not. Clarity would shed light on the extent to
which these mechanisms do indeed foster more complete enjoyment of human rights by
disadvantaged individuals.

[370] The Swiss academic literature on this topic is scarce and underdeveloped. The access to
remedies framework needs interdisciplinary attention on a much wider scale. Moving the topic into
law faculty and business school agendas would contribute not only to making the affected legal

746 Switzerland, NAP, PI 48, p. 39.
747 Switzerland, NAP, PI 49, p.39.
748 OHCR, ARP I, scoping study and OHCHR, ARP II, sector study.
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and governmental community more knowledgeable, but also to rendering the public and the private
sectors better equipped to ensure that violations of human rights can be effectively addressed.”*°

3.2.  Policy Recommendations

[371] Before taking any further steps to improve the effectiveness of access to remedies for victims
of human rights abuses in Switzerland, a political decision must be taken on how Switzerland wants
to position itself in the context of the recent international developments and emerging trends
described in this study. This is particularly relevant because, as has been discussed in this study,
many of the legal foundations for remedies are framed rather broadly and need to be interpreted
once a concrete case occurs. This lack of clarity has various consequences: Open or unclear
procedural or substantive provisions may incentivise the filing of pilot proceedings to test the
system and trigger an interpretation by a court or the respective non-judicial mechanism. Such
proceedings have been launched or are currently ongoing in several countries with regard, for
instance, to the corporate responsibility for actions of a subsidiary abroad,”° the qualification of
sports organisations or NGOs as business enterprises,’®* the extent of corporate due diligence
requirements, or the corporate duty of care.”2.

[372] From a legal perspective, Switzerland has three basic options, all of which come with
advantages and disadvantages:

(@) Scenario (1): In a first scenario, Switzerland could opt not to take any additional measures
but rather to wait and see how the identified trends and international developments manifest
themselves and what would be their impact on Switzerland and Swiss companies. On the
one hand, with such an approach, Switzerland would, avoid imposing additional regulatory
and administrative burdens and responsibilities on businesses. On the other hand,
Switzerland cannot ignore legal developments in relevant jurisdictions such as the EU and
will — not least in the interest of the Swiss economy — need to adapt to them sooner or later.
In addition, a “wait and see approach” may trigger pilot proceedings for clarifying the scope
of existing provisions based on a concrete case. This may add to insecurity for victims and
businesses alike. Overall, scenario (1) would be a cautious, reactive concept, rather than a
pro-active or active approach as described in scenarios (2) and (3).

(b) Scenario (2): In contrast to scenario (1), Switzerland could opt for being at the forefront by
developing a comprehensive access to remedy framework including both judicial and non-
judicial remedies. The authors of this study are not aware of any country that has yet
developed such a framework — a finding that is confirmed by the OHCHR. Switzerland

749 This need has partially been acknowledged in the Federal Council's CSR Position Paper, Action plan, para.
4.2., measure B.2.2.

750 See above paras. [157] et seq.

751 Swiss NCP, Final Statement Specific Instance regarding the Fédération Internationale de Football Association
(FIFA) submitted by the Building and Wood Workers’ International (BWI), 2 May 2017; UK NCP, Initial
Assessment Specific Instance regarding Formula One World Championship Ltd. submitted by Americans for
Democracy & Human Rights, October 2014; Swiss NCP, Inititial Assessment Specific Instance regarding the
World Wide Fund for Nature International (WWF) submitted by Survival International Charitable Trust, 20
December 2016.

752 Romero v Nestlé SA, BGer 6B_7/2014 (21.07.2014), see fn. 3 above; Specific instance submitted by the
Society for Threatened Peoples Switzerland regarding Crédit Suisse and business relations with enterprises
linked to the construction of the North Dakota Access Pipeline and alleged human rights violations and
environmental impact, currently pending with the Swiss NCP.
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(€)

would therefore be among the pioneers if it opts not only to clarify existing regulatory
uncertainties but also to complement the existing fragmented access to remedy framework
with an overarching concept and the missing elements for effective compensation and
remedy. Such a pro-active approach would clearly be in line with Switzerland’s
constitutional commitment to protect human rights at the national and international level
(Art. 54). From a legal perspective, this scenario — if fully implemented — could contribute
to fostering coherence among the different remedy mechanisms and provide victims of
human rights abuses in a business context with a transparent and effective access to
remedy. At the same time, it would clarify expectations for business. One of the
disadvantages of this scenario is the fact that Switzerland would likely end up with stricter
standards for business and easier access to remedies for victims than many of the countries
in which Swiss companies are operational. This might lead to unequal conditions
particularly with regard to the EU. From a procedural perspective, taking a “solo lead” may
— as under scenario (1) — lead to more cases being filed in Switzerland — a result which
may be desirable from a victim’s perspective but perhaps less so from a business and
political perspective (“forum shopping”).

Scenario (3): The third scenario for which may opt Switzerland is somewhere in the middle
between scenarios (1) and (2), and can be described as an active approach. It would entail
clarifying existing uncertainties and gaps to the extent that international developments and
trends can be identified. It would be a dynamic, progressive approach by attempting to be
in sync with international developments. One effect of such a concept would consist in
levelling the playing field and creating transparency with regard to corporate responsibility
and the respective available remedy mechanisms. Obviously, such an approach would
require a close monitoring of ongoing international regulatory developments and ideally
imply that Switzerland take an active role in shaping these developments to the greatest
extent possible.

[373] Whether Switzerland opts for scenario (1), (2) or (3) is not primarily a legal issue but, rather,
a political decision. Therefore, this report presents the following recommendations for addressing

some

of the key issues identified in this study to improve access to remedy, with their implications

depending on the political scenario chosen by Switzerland:

)

)

The first suggestion is that Switzerland increase the visibility of its access to remedies
mechanisms. A conscious effort to make individuals and businesses aware of the rights and
opportunities (for example, the promotional efforts of the Danish MKI or the project of the
German government for a brochure outlining all available remedy mechanisms) would be a
worthwhile investment. Such a measure could be envisaged under all three scenarios.

Except for scenario (1), a broadly inclusive multi-stakeholder dialogue which includes not
only representatives of business, government and civil society but also of existing remedy
mechanisms such as members of the judiciary, attorneys, the NCP, and ombudspersons,
could be a good initial step towards obtaining a clearer picture of perceived obstacles for an
effective and adequate access to remedy in line with the UNGP. Under scenario (2) it could
serve as a basis for achieving agreement on potential next steps for complementing existing
judicial and non-judicial remedy mechanisms with a view to implementing the third pillar of
the UNGP. In scenario (3), such a dialogue could help identify relevant international
developments and explore options for their implementation in Switzerland (binding, non-
binding etc.).
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(3) With a view to coherence in the area of state-based non-judicial mechanisms it would help
to unify or align the procedures of the state-based non-judicial mechanisms more than they
are now. This does not imply that these mechanisms need to be identical. Issues to consider
harmonising could include inter alia: whether the organs can examine violations taking place
outside of Switzerland; whether individual or collective complaints can be brought or whether
the examination will simply be of structural weaknesses (or both); what specific remedies can
be requested (e.g. an apology or damages); admissible types of evidence. Under the first
scenario, this recommendation would not go beyond the mapping of existing mechanisms as
outlined in this study, but would rather bring them in a form that could be used for
implementing recommendation (1). In scenario (3), the mapping would first be complemented
by a categorisation according to the criteria developed by the OHCHR'’s access to remedy
project Il. The next step in this scenario (3) would then be an analysis of whether international
trends and developments call for adaptations. In this regard, the results of the OHCHR'’s
comparative analysis of non-judicial mechanisms which should be available by 2018 will be
highly relevant. In scenario (2) the results of the mapping, the categorization and the analysis
of the OHCHR’s findings on international developments will serve as a basis for the
development of a comprehensive framework for access to non-judicial remedies in
Switzerland.

(4) An alternative to establishing harmonised rules for the different non-judicial remedies would
be to have a “one-stop shop” for complaints, from which the complainant would be directed
to the most effective mechanism for the particular case. Under scenario (3), implementing
this recommendation would entail providing a portal for accessing existing mechanisms. In
line with international developments, such a guiding — not a monitoring — function could for
example be part of the mandate of a future Swiss NHRI.73 In scenario (2), Switzerland could
consider creating a body or vesting an existing institution with the coordination of existing
procedures. From the authors’ perspective, the key concern that existing mechanisms are
not always visible for victims could be addressed with the introduction of a set of guidelines
under scenario (3).

(5) Institutionally, the comparative analysis in this study shows that National Human Rights
Institutions and National Contact Points are obvious potential platforms for improving access
to remedy. At this stage, NHRI are not commonly vested with a mandate for investigating
business related human rights disputes. Strengthening the institutional framework for access
to remedy in Switzerland could, under scenario (2), include entrusting a future Swiss NHRI
based on the Paris Principles with a mandate to provide human rights remediation. As
mentioned, such an approach would go beyond what can currently be considered an
international trend. Among the reviewed jurisdictions, only the Dutch and the UK NRHI have
a mandate to receive individual complaints. In contrast, strengthening NCP has so far been
a common feature of all reviewed jurisdictions. Under scenario (3), Switzerland could
therefore consider strengthening its NCP by attributing additional staff positions and further
clarifying the roles of the different actors (e.g. advisory council). This would permit the NCP
to play a more active role, particularly with regard to promoting the OECD guidelines and
thereby also the UNGP, and increase its visibility and transparency.

(6) For judicial remedies, scenario (1) would leave it to the courts to clarify the criminal liability
of Swiss-domiciled corporations with regard to their actions abroad, and to plaintiffs to

753 This is not the case in the current draft law for a future NHRI.
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explore how far the courts are willing to go when assessing civil liability of corporations,
especially with regard to the burden of proof. Under scenario (3), legislative intervention could
clarify the notion of organizational failure in corporate criminal liability, potentially inspired by
examples in Canada or the Netherlands. In addition, as intended by the recently proposed
amendments to the CPC, Switzerland might introduce mechanisms of collective redress as
other European jurisdictions have done.Such mechanisms could be generally applicable or
specifically address victims of corporate human rights abuses.

Under scenario (2), an essential measure would consist of introducing clear obligations for
corporations to monitor and mitigate the potential adverse human rights impact of their
activities (including through subsidiaries) abroad (human rights due diligence).
Corresponding tort provisions should make it clear that proof of appropriate human rights
due diligence would exonerate corporations from liability. The French legislation adopted in
2017 would provide an example of such a measure. A more limited approach (though rather
atypical for the Swiss regulatory tradition) would consist in adopting legislation only with
regard to a specific issue (e.g. child labour). In addition to the changes in substantive law,
scenario (2) might also entail regulation of litigation funding, given the current limitations in
legal aid.

(7) The Swiss Investment Fund for Emerging Markets (SIFEM) could be encouraged to further

explore the potential of establishing or participating in mechanisms allowing victims to directly
raise complaints about client projects by sharing experiences with DFIs that already have
such mechanisms in place. Under scenario (2), SIFEM could explore possible options to
participate in the joint grievance mechanism currently established by FMO and DEG within
the framework of EDFI association.”*

Finally, with regard to scenarios (2) and (3), it is suggested that the Swiss Export Risk
Insurance consider updating its current complaint strategy by taking into account the
effectiveness criteria of UNGP 31.

754

Given the broad membership of EDFI, on the one hand, and the innovative concept of the new joint grievance
mechanism, on the other, one could argue that Switzerland would position itself somewhere between
scenarios (2) and (3).
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ANNEX 1: NATIONAL REPORTS ON ACCESS TO JUDICIAL REMEDIES

1. Access to Judicial Remedies in Germany

1.1.  Criminal Law

1.1.1. Prosecution of Criminal Acts Committed Abroad

[374] As a general rule, the German Criminal Code (Strafgesetzbuch) applies to acts committed on
German territory.”®® The Code defines the place of the offence in its § 9 as either the place where
the offender acted or should have done so or the place where the result occurs or should have
occurred if this result is a constituting element of the offence.”® In case of secondary patrticipation
to an offence committed abroad, the secondary participant will be tried according to German
criminal law, if he or she acted on German territory. This shall also be true if the act does not
constitute a criminal offence under the law of the country where the act has been committed.”>’

[375] There are, however, certain exceptions in which the German Criminal Code also applies to
acts committed abroad. This regards both cases in which there is a specific link to Germany as well
as cases of so-called universal punishment or universal jurisdiction.

[376] There are different cases in which German criminal law applies to acts committed abroad,
but which have a link to Germany.

[377] First, the German Criminal Code is applicable to acts committed on specific locations outside
the German territory. According to § 4 German Criminal Code, this is the case for criminal offences
that have been committed on board German ships or aircrafts. The ship or aircraft has to be entitled
to fly the federal flag or the national insignia of Germany. This rule is based on the so-called flag
state principle in public international law, according to which a state has sovereignty on ships,
airplanes and spacecrafts flying the state’s flag in order to avoid extra-legal spheres outside any
state’s territory.”®

[378] Furthermore, 8 5 German Criminal Code enumerates certain specific criminal offences to
which German criminal law shall apply, as they have a link to the German territory. This regards
certain offences of giving false testimony in proceedings pending before a German court or
authority’®® as well as specific eco-crimes committed within the German Exclusive economic

755§ 3 German Criminal Code (Strafgesetzbuch, StGB).

756§ 9 para. 1 German Criminal Code (Strafgesetzbuch, StGB).
757§ 9 para. 2 s. 2 German Criminal Code. (Strafgesetzbuch, StGB).
758 AmBOS et al., para. 26; VON HEINTSCHEL-HEINEGG, N 1.

759 8 5 No 10 German Criminal Code (Strafgesetzbuch, StGB): “Offences committed abroad against domestic
legal interests:

[...]110. false testimony, perjury and false sworn affidavits (Sections 153 to 156) in proceedings pending before
a court or another German authority within the territory of the Federal Republic of Germany that has the
authority to administer oaths or affirmations in lieu of oath;”.
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zone’®. The Exclusive economic zone is situated off a state’s coast and generally stretches from
a state’s baseline out to 200 nautical miles and thus further than the state’s territorial waters with
12 nautical miles’¢L.

[379] Second, German criminal law shall apply to offences committed abroad against persons of
German nationality and/or with another link to Germany. Most importantly, according to 8 7 German
Criminal Code, the Code applies to acts committed abroad if the victim is German and if the act
constitutes a criminal offence under the law of the state where it has been committed. In order to
prevent extra-legal spheres, the same is true if the place of the offence does not fall under the
jurisdiction of any state.”®?

[380] In addition to that, § 5 German Criminal Code lists different criminal offences with a link to
Germany to which German law shall apply. Several of these refer to the nationality and/or another
link between the victim and Germany as for example permanent or habitual residence. They thus
do not require the act to constitute a criminal offence under the law of the state in which the act has
been committed. These offences include three acts against personal freedom, one against physical
integrity, two against public officials, one against delegates as well as one regarding violation of
business or trade secrets.’”®?

760 8 5 No 11 German Criminal Code (Strafgesetzbuch, StGB): “Offences committed abroad against domestic
legal interests:

[...] 11. offences against the environment under section 324 [Water pollution], section 326 [Unlawful disposal
of waste], section 330 [Aggravated cases of environmental offences] and section 330a [Causing a severe
danger by releasing poison] committed within Germany’s exclusive economic zone, to the extent that
international conventions on the protection of the sea allow for their prosecution as criminal offences;”.

761 Art. 57 United Nations Convention on the Law of the Sea (UNCLOS).
762§ 7 para. 1 German Criminal Code (Strafgesetzbuch, StGB).

763 85Nos 6, 7, 9a (b), 14, 15 (c-d), 16 (b), German Criminal Code (Strafgesetzbuch, StGB): “Offences committed
abroad against domestic legal interests:

German criminal law shall apply, regardless of the law applicable in the locality where the act was committed,
to the following acts committed abroad:

[...] 6. offences against personal freedom

a) under section 234a [Causing a danger of political persecution through use of force, threats or deception]
and 241a [Causing the danger of political persecution by informing on a person], if the offence is directed
against a person who, at the time of the offence, has is of German nationality and has his or her permanent
residence or habitual residence in the inland,

b) under section 235 para. 2 No 2 [Abduction of minors from the care of their parents etc], if the offence is
directed against a person who, at the time of the offence, has his or her permanent residence or habitual
residence in the inland, and

¢) under section 237 [Forced marriage], if [...] the offence is directed against a person who, at the time of the
offence, has his or her permanent residence or habitual residence in the inland;

7. violation of business or trade secrets of a business physically located within the territory of the Federal
Republic of Germany, or of an enterprise, which has its seat there, or of an enterprise with its seat abroad and
which is dependent on an enterprise with its seat within the territory of the Federal Republic of Germany and
which forms a group with the latter;

[...] 9a. offences against physical integrity

[...] b) under section 226a [Female genital mutilation], if [...] the offence is directed against a person who, at
the time of the offence, has is of German nationality and has his or her permanent residence or habitual
residence in the inland;”

[...] 14. acts committed against public officials, persons entrusted with special public service functions, or
soldiers in the Armed Forces during the discharge of their duties or in connection with their duties;

15. offences committed under sections 331 to 337 [in public office]:
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[381] Third, according to § 7 German Criminal Code, the Code also applies to offences committed
abroad by a German offender, irrespective of whether the person already had the German
nationality at the time of the offence or whether he or she became a German later. Similarly to the
regulations on offences committed against a German victim, as a basic rule, the act also has to
constitute a criminal offence under the law of the state in which it has been committed or has to
have been committed at a place under no jurisdiction at all.”¢*

[382] Also similarly to the regulations on offences committed against a German victim, 8 5 German
Criminal Code additionally lists a range of offences committed abroad to which German criminal
law shall apply in case they have been committed by a German offender. Again, in these cases it
is not necessary that the acts also constitute a criminal offence under the law of the state in which
they have been committed. Although the list of these offences is a slightly longer than the one
regarding German victims, they mostly concern comparable, if not the same, offences. They regard
one offence against personal freedom, one against sexual self-determination, two against life, two
against physical integrity, one against the environment, four against public officials, one against
delegates as well as one against trafficking in human organs.”¢®

[...] c) offences committed against a public official or a person entrusted with special public service functions,
or soldiers in the Armed Forces or

d) offences committed against a European public official or arbitrator, who is German at the time of the offence,
or against a person coequal according to section 335a [Foreign and international public servants] who is
German at the time of the offence;

16. corruption and bribery [...] against delegates (§108e [Bribing delegates]), if

[...] b) the act is committed against a member of a German parliament or a person who is German at the time
of the offence;”.

764 87 para. 2 No 1 German Criminal Code (Strafgesetzbuch, StGB).

765 85 Nos 6 (c), 8, 9, 9a, 11a, 12, 13, 15 (a-b), 16 (a), 17 German Criminal Code (Strafgesetzbuch, StGB):
“Offences committed abroad against domestic legal interests:

German criminal law shall apply, regardless of the law applicable in the locality where the act was committed,
to the following acts committed abroad:

[...] 6. offences against personal freedom
[...] ) under section 237 [Forced marriage], if the offender is German;

[...] 8. offences against sexual self-determination under section § 174 paras. 1, 2 and 4 [Abuse of position of
trust], sections 176 [Child abuse] to 179 [Abuse of persons who are incapable of resistance] and section 182
[Abuse of juveniles], if the offender was German at the time of the offence;

9. offences against life

a) under section 218 para. 2 s. 2 No 1 and para. 4 s. 1 [Abortion], if the offender is German at the time of the
offence, and

b) under the other constellations of section 218 [Abortion], if the offender is German at the time of the offence
and has his or her livelihood in the inland;

9a. offences against physical integrity

a) under section 226 para. 1 No 1 [Causing grievous bodily harm] in conjunction with para. 2 when losing the
ability to procreate, if the offender is German at the time of the offence, and

b) under section 226a [Female genital mutilation], if the offender is German at the time of the offence [...];

[...] 11a. offences under section 328(2) Nos 3 and 4, (4) and (5), also in conjunction with section 330, if the
offender is German at the time of the offence;

12. offences committed by a German public official or a person entrusted with special public service functions
during their official stay or in connection with their official duties;

13. acts committed by a foreigner as a public official or as a person entrusted with special public service
functions;

[...] 15. offences committed under sections 331 to 337 [in public office]:
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[383] And finally fourth, German criminal law is also applicable to offences committed abroad in
case the offender was a foreigner when committing the act and if he or she is not extradited to
another state although the Extradition Act permits such an extradition. This may be the case if
extradition has not been requested by any state within a reasonable period of time, if the request
has been rejected or if the extradition is not realizable.”%®

[384] German criminal law provides for specific regulations on when universal punishment is
possible. This regards two different kinds of criminal offences. On the one hand, this concerns
offences that are directed against the German state itself, as listed in 8 5 German Criminal Code."®’
On the other hand, 8 6 German Criminal Code enumerates specific offences that regard certain
internationally protected legal interests.’6®

766

767

a) if the offender is German at the time of the offence,

b) if the offender is a European public official and his or her office has its seat in the inland at the time of the
offence, [...];

16. corruption and bribery [...] against delegates (§108e [Bribing delegates]), if
a) the offender is a member of a German parliament or German at the time of the offence, [...];

17. trafficking in human organs (section 18 of the Transplantation Act), if the offender is German at the time
of the offence.”

§ 7 para. 2 No 2 German Criminal Code (Strafgesetzbuch, StGB).

8§ 5 Nos 1-5 German Criminal Code (Strafgesetzbuch, StGB): “Offences committed abroad against domestic
legal interests:

[...] 1. preparation of a war of aggression (section 80);

2. high treason against the Federation (sections 81 [High treason against the Federation] to 83 [Preparation
of an enterprise directed at high treason));

3. endangering the democratic state under the rule of law

a) in cases under section 89 [Exerting anti-constitutional influence on the Armed Forces and public security
forces] and section 90a para. 1 [Defamation of the state and its symbols], and section 90b [Anti-constitutional
defamation of constitutional organs], if the offender is German and has his main livelihood in the territory of
the Federal Republic of Germany; and

b) in cases under section 90 [Defamation of the President of the Federation] and section 90a para. 2
[Defamation of the state and its symbols];

4. treason and endangering external national security (sections 94 [Treason] to 100a [Treasonous forgery));
5. offences against the national defence:

a) in cases under section 109 [Avoiding draft by mutilation] and sections 109e [Sabotage against means of
defence] to 109g [Taking or drawing pictures etc endangering national security]; and

b) in cases under section 109a [Avoiding draft by deception], section 109d [Disruptive propaganda against the
Armed Forces] and section 109h [Recruiting for foreign armed forces], if the offender is German and has his
main livelihood in the territory of the Federal Republic of Germany;”.

§ 6 German Criminal Code (Strafgesetzbuch, StGB): “Offences committed abroad against internationally
protected legal interests:

German criminal law shall further apply, regardless of the law of the locality where they are committed, to the
following offences committed abroad:

1. (repealed);

2. offences involving nuclear energy, explosives and radiation under section 307 [Causing a huclear explosion]
and section 308 paras. 1 to 4 [Causing an explosion], section 309 para. 2 [Misuse of ionising radiation] and
section 310 [Acts preparatory to causing an explosion or radiation offence];

3. attacks on air and maritime traffic (section 316c);

4. human trafficking for the purpose of sexual exploitation, for the purpose of work exploitation and assisting
human trafficking (sections 232 [Human trafficking for the purpose of sexual exploitation] to 233a [Assisting in
human trafficking]);

5. unlawful drug dealing;

143



Annex 1 : National Reports on Judicial Remedies

1.1.2. Possibility to Prosecute Corporations

[385] Under the German Criminal Code, it is not possible to prosecute and convict companies for
criminal offences. German criminal law is based on the principle of criminal culpability and guilt,”®°
which only natural persons can have, not legal entities.””°

[386] Although in 2014 a draft for introducing culpability of legal entities in a new code
(Verbandsstrafgesetzbuch)’’* was proposed in the Federal Assembly (Bundesrat), it has not been
enacted.””?

[387] However, the German Act on Regulatory Offences stipulates that if a natural person who is
representing a legal entity commits a criminal or regulatory offence through which the legal entity’s
duties have been violated, a regulatory fine can be imposed on the legal entity.

[388] A regulatory offence is an unlawful and reproachable act which can be sanctioned with a
regulatory fine.”’”® According to § 30 German Act on Regulatory Offences
(Ordnungswidrigkeitengesetz), if a legal entity’s office-bearer commits a criminal or regulatory
offence, a regulatory fine may be imposed on the legal entity. There is no duty to impose such a
fine.”7

[389] This rule applies in case, as a result of the office-bearer’s offence, duties incumbent on the
legal entity have been violated or if the legal entity has been enriched or was intended to be
enriched.

[390] The law lists as possible office-bearers to whom this rule shall apply persons authorized to
represent the legal entity or members of the representative body. Furthermore, as regards
associations without legal capacity, chairmen or members of the executive committee as well as
authorized representatives with full or commercial power of attorney or as procura-holder as well
as other persons responsible on behalf of the management are listed. Finally, with regard to
partnerships with legal capacity, the regulation names partners authorized to represent the

6. distribution of pornography under sections 184a [Distribution of pornography depicting violence or sodomy],
184b paras. 1 to 3 [Distribution, acquisition and possession of child pornography] and section 184c paras. 1
to 3 [Distribution, acquisition and possession of juvenile pornography], also in conjunction with section 184d
s. 1 [Distribution of pornographic performances by broadcasting, media services or telecommunications
services];

7. counterfeiting money and securities (section 146 [Counterfeiting money], section 151 [Securities] and
section 152 [Foreign money, stamps and securities]), credit cards etc and blank eurocheque forms (section
152b paras. 1 to 4 [Counterfeiting of credit cards, etc, and blank eurocheque forms]) as well as the relevant
preparatory acts (sections 149 [Preparatory acts], 151 [Securities], 152 [Foreign money, stamps and
securities] and 152b para. 5 [Counterfeiting of credit cards, etc, and blank eurocheque forms]);

8. subsidy fraud (section 264);

9. offences which on the basis of an international agreement binding on the Federal Republic of Germany
must be prosecuted even though committed abroad.”

768§ 46 para. 1 s. 1 German Criminal Code (Strafgesetzbuch, StGB): “Principles of sentencing: (1) The guilt of
the offender is the basis for sentencing. [...]’; see also Federal Constitutional Court
(Bundesverfassungsgericht, BVerfG), judgement of 30.06.2009 — 2 BVE 2/08 et al.

770 MEYBERG, para. 1.

71 See e.g. JAHN & PIETSCH, pp. 1 et seq; HOVEN, pp. 19 et seq; KREMS, pp. 5 et seq.

772 RATH.

773§ 1 para. 1 German Act on Regulatory Offences (Ordnungswidrigkeitengesetz, OWiG).

774§ 30 para. 1 German Act on Regulatory Offences (Ordnungswidrigkeitengesetz, OWiG).
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partnership as well as authorized representatives with full or commercial power of attorney or as
procura-holder as well as other persons responsible on behalf of the management.””s

[391] Although the German Criminal Code does not allow prosecuting and convicting companies,
a fine can be imposed on legal entities, if criminal or regulatory offences committed by a person
representing the entity have specific consequences on the legal entity.

[392] This fine shall be higher than the financial benefit that resulted from the offence.”’¢ At the
same time, the regulation stipulates that the fine may not exceed specific amounts: In case the
person representing the legal entity committed the criminal offence with intent, a fine of up to ten
million EUR can be imposed on the legal entity. Did the person act negligently, a fine of up to five
million EUR can be imposed.’’’

[393] The legal entity can also be fined if the person representing it merely committed a regulatory
offence. In this case the highest possible fine is the same as the maximum regulatory fine for the
respective regulatory offence.

[394] Natural persons cannot be convicted for acts committed by the company as such.

1.1.3. Victim’'s Participation and Other Rights in Criminal Proceedings

[395] There are different options how the victim of a criminal offence can participate in criminal
proceedings. Only those which might be of interest in the context of Business & Human Rights will
be presented here.

[396] Victims of specific criminal offences as well as specific family members in case the victim is
dead’”® may join the proceedings as private accessory prosecutor (Nebenklager/in) according to §
395 German Code of Criminal Procedure (Strafprozessordnung). These offences include inter alia
certain offences against sexual self-determination, murder and homicide as well as certain offences
against physical integrity.””® If there are special reasons, notably if the consequences of the act are

775§ 39 para. 1 Nos 1-5 German Act on Regulatory Offences (Ordnungswidrigkeitengesetz, OWiG).

776§ 30 para. 3 in conjunction with § 17 para. 4 German Act on Regulatory Offences (Ordnungswidrigkei-
tengesetz, OWIiG).

717§ 30 para. 2 lit. a, b German Act on Regulatory Offences (Ordnungswidrigkeitengesetz, OWiG).

778§ 395 para. 2 No 1 German Code of Criminal Procedure (Strafprozessordnung, StPO): “Right to Join as a

Private Accessory Prosecutor: [...] (2) The same right shall vest in persons 1. whose children, parents, siblings,
spouse or civil partner were killed through an unlawful act, [...]".

779 8 395 para. 1 German Code of Criminal Procedure (Strafprozessordnung, StPO): “Right to Join as a Private
Accessory Prosecutor: (1) Whoever is aggrieved by an unlawful act pursuant to
1. sections 174 [Abuse of position of trust] to 182 [Abuse of juveniles] of the Criminal Code,
2. sections 211 [Murder under specific aggravating circumstances] and 212 [Homicide] of the Criminal Code,
that was attempted,
3. sections 221 [Abandonment], 223 [Causing bodily harm] to 226a [Female genital mutilation] and 340
[Causing bodily harm while exercising a public office] of the Criminal Code,

4. sections 232 [Human trafficking for the purpose of sexual exploitation] to 238 [Stalking], section 239
subsection (3) [Unlawful imprisonment], sections 239a [Abduction for the purpose of blackmail] and 239b
[Taking hostages], and section 240 subsection (4) [Using threats or force to cause a person to do, suffer or
omit an act] of the Criminal Code,

5. section 4 of the Act on Civil Law Protection against Violent Acts and Stalking,

6. section 142 of the Patent Act, section 25 of the Utility Models Act, section 10 of the Semi-Conductor
Protection Act, section 39 of the Plant Variety Protection Act, sections 143 to 144 of the Trade Mark Act,
sections 51 and 65 of the Designs Act, sections 106 to 108b of the Copyright and Related Rights Act, section

145



Annex 1 : National Reports on Judicial Remedies

particularly severe, also victims of other criminal acts can join the proceedings as private accessory
prosecutor.” Through the status of private accessory prosecutor, the legislator wanted to prevent
victims from having to remain in the passive role the offender put them in and to give them own
rights.”®! Even if the victim will be called as a witness in the proceedings, he or she is allowed to
be present in court during the trial’®? and even to ask questions when the accused or witnesses
are being questioned or to apply for evidence to be taken’®3, The victim may hire a lawyer and be
represented by him or her,’® also before joining the proceedings as private accessory
prosecutor.”®® For specific criminal offences’®®, such a lawyer will be appointed to the victim in order
to guarantee that the latter has legal counsel. In case the offence in question is not in this list, the
victim may also apply for legal aid, if he or she cannot afford a lawyer.”®”

[397] Irrespective of whether the victim joins the proceedings as private accessory prosecutor or
not, he or she can claim compensation for damage suffered as a result of the criminal offence
according to § 403 German Code of Criminal Procedure. Although this claim is of a private law

33 of the Act on the Copyright of Works of Fine Art and Photography, and sections 16 to 19 of the Act against
Unfair Competition

may join a public prosecution or an application in proceedings for preventive detention as private accessory
prosecutor.”

780§ 395 para. 3 German Code of Criminal Procedure (Strafprozessordnung, StPO).

781 WEINER, paras. 1 et seq.

782 8397 para. 1 s. 1 German Code of Criminal Procedure (Strafprozessordnung, StPO).
783§ 397 para. 1 s. 3 German Code of Criminal Procedure (Strafprozessordnung, StPO).
784§ 397 para. 2 s. 1 German Code of Criminal Procedure (Strafprozessordnung, StPO).
785 8 496h German Code of Criminal Procedure (Strafprozessordnung, StPO).

786§ 397a para. 1 German Code of Criminal Procedure (Strafprozessordnung, StPO): “Appointment of an
Attorney as Counsel: (1) Upon application of the private accessory prosecutor an attorney shall be appointed
as his counsel if he

1. has been aggrieved by a felony pursuant to sections 176a [Aggravated child abuse], 177 [Sexual assault
by use of force or threats; rape], 179 [Abuse of persons who are incapable of resistance], 232 [Human
trafficking for the purpose of sexual exploitation] and 233 [Human trafficking for the purpose of work
exploitation] of the Criminal Code;

2. has been aggrieved by an attempted unlawful act pursuant to sections 211 [Murder under specific
aggravating circumstances] and 212 [Homicide] of the Criminal Code or is a relative of a person killed through
an unlawful act within the meaning of Section 395 subsection (2), number 1;

3. has been aggrieved by a felony pursuant to sections 226 [Causing grievous bodily harm], 226a [Female
genital mutilation], 234 [Abduction for the purpose of abandonment or facilitating service in foreign military or
para-military forces] to 235 [Abduction of minors from the care of their parents etc], 238 [Stalking] to 239b
[Taking hostages], 249 [Robbery], 250 [Aggravated robbery], 252 [Theft and use of force to retain stolen
goods], 255 [Blackmail and use of force or threats against life or limb] and 316a [Attacking a driver for the
purpose of committing a robbery] of the Criminal Code which has caused or is expected to cause him serious
physical or mental harm;

4. has been aggrieved by an unlawful act pursuant to sections 174 [Abuse of position of trust] to 182 [Abuse
of juveniles] and 225 [Abuse of position of trust] of the Criminal Code and had not attained the age of 18 at
the time of the act or cannot sufficiently safeguard his own interests himself; or

5. has been aggrieved by an unlawful act pursuant to sections 221 [Abandonment], 226 [Causing grievous
bodily harm], 226a [Female genital mutilation], 232 [Human trafficking for the purpose of sexual exploitation]
to 235 [Abduction of minors from the care of their parents etc], 237 [Forced marriage], 238 subsections (2)
and (3) [Stalking], 239a [Abduction for the purpose of blackmail], 239b [Taking hostages], 240 subsection (4)
[Using threats or force to cause a person to do, suffer or omit an act], 249 [Robbery], 250 [Aggravated robbery],
252 [Theft and use of force to retain stolen goods], 255 [Blackmail and use of force or threats against life or
limb] and 316a [Attacking a driver for the purpose of committing a robbery] of the Criminal Code and has not
attained the age of 18 at the time of his application or cannot sufficiently safeguard his own interests himself.”

787 g 397a para. 2 s. 1 German Code of Criminal Procedure (Strafprozessordnung, StPO).
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nature, it can be brought in criminal proceedings and the criminal judge will decide it at the same
time as he or she decides the criminal matter.”®® The victim can ask for legal aid in order to bring
the claim, if he or she cannot afford the claim.’8

[398] Finally, the German Code of Criminal Procedure contains a list of rights of the victim.
According to these regulations, the victim has a right to be notified of the termination of the
proceedings as well as of the outcome insofar as it relates to him or her.”® In case he or she is
represented by a lawyer, the latter may also inspect the files which are available at court as well as
official pieces of evidence.’”®! The victim is allowed to be accompanied by his or her lawyer when
being questioned; likewise, the victim may also request that a person he or she trusts may be
present during the questioning, unless this would endanger the purpose of the investigation.”®?
From January 2017 on, the victim will also be entitled to request a psychosocial court support
worker who will be allowed to be present in court with the victim during the sessions.”® Finally, the
victim shall be informed as early as possible of the just mentioned rights. This shall include
information of to whom to turn to in order to exercise these rights.”®* In case relatives or heirs are
entitled to any of these rights, they shall be informed of them, t00.7%®

1.1.4. Measure to Facilitate Prosecution

[399] There do not seem to be any provisions enabling or facilitating prosecution specifically in the
context of Business & Human Rights.

1.2. Private International Law and International Civil Procedure

1.2.1. Jurisdiction in the State of Nationality

[400] The Regulation (EU) No 1215/2012 on jurisdiction and the recognition and enforcement of
judgments in civil and commercial matters (Brussels | (recast) Regulation) provides special
provisions on the ground of international jurisdiction. The Regulation is applicable in civil and
commercial matters, which do not deal with revenue, customs or administrative matters or the
liability of the State for acts and omissions in the exercise of State authority.”®® As a general rule,
a person domiciled in one of the Member States of the European Union shall be sued in the courts
of that State,”®” regardless where the plaintiff is domiciled.”®® According to Art. 63 of the said
Regulation, a company or other legal person is domiciled at the place where its statutory seat,

788 8406 para. 1s. 1 German Code of Criminal Procedure (Strafprozessordnung, StPO).
783 § 404 para. 5's. 1 German Code of Criminal Procedure (Strafprozessordnung, StPO).
790 8 406d German Code of Criminal Procedure (Strafprozessordnung, StPO).

791 8§ 406e German Code of Criminal Procedure (Strafprozessordnung, StPO).

792 8 406f German Code of Criminal Procedure (Strafprozessordnung, StPO).

793 8 406g German Code of Criminal Procedure (Strafprozessordnung, StPO).

794§ 406i in conjunction with § 406k German Code of Criminal Procedure (Strafprozessordnung, StPO).
795§ 406l German Code of Criminal Procedure (Strafprozessordnung, StPO).

796 Art. 1 para.l Brussels | (recast) Regulation.

797 Art. 4 para. 1 Brussels | (recast) Regulation.

798 ECJ, 13 July 2000, Group Josi, ECLI:EU:C:2000:399, para. 57.

147



Annex 1 : National Reports on Judicial Remedies

central administration or principal place of business is located.”® The plaintiff has a choice between
the different possibilities.®®® The statutory seat of a company is named in the articles of
partnership.8°! The central administration constitutes the place where the decision-making and the
management of the company is actually made.®%? The principal place of business is described as
the actual focus of business.8% For a German company, this means that the victim would usually
have to sue the company in Germany.

1.2.2. Jurisdiction to Sue the Parent Company

[401] With regard to jurisdiction, the criteria named in Art. 4 in conjunction with Art. 63 of the
Brussels | (recast) Regulation apply. According to this, a company shall be sued where it has its
domicile, meaning either its statutory seat or its central administration or its principal place of
business. As a consequence, a parent company may be sued in Germany, if one of the three
options is located in Germany.

1.2.3. Jurisdiction to Sue Controlling Company

[402] As already mentioned above, Art. 63 of the Brussels | (recast) Regulation is applicable
concerning the court’s jurisdiction. If the claimant sues the controlled company and the statutory
seat, the central administration or the principal place of business is located in Germany, the
German courts are competent.8% The same conditions apply to a claim against the controlling
company. As the controlled and the controlling company are independent legal bodies, the claimant
has to prove a violation of the controlling company’s duty of care.

1.2.4. Law Applicable to the Right to Obtain Compensation

[403] German®® and EU law®% both provide conflict of law provisions on tort law. However, with
regard to the provisions of interest in this case, German conflict of law provisions are only
subsidiarily applicable.?%” Art. 1 of the Regulation (EC) No 864/2007 on the law applicable to non-
contractual obligations states that the provisions shall apply in all civil cases and commercial
matters that deal with non-contractual obligations in conflict of law situations.8%® According to this
Regulation, not lex fori, but lex loci will generally be applicable. However, this general rule can be
waived through mutual consent. The parties can even choose the applicable law after the event

799 Art. 63 Brussels | (recast) Regulation.

800 STADLER, para. 1.

801 BRUHNS, p. 141.

802 BRUHNS, pp. 141 et seq.

803 See KROPHOLLER & VON HEIN, Art. 60 EuGVO.
804 See BRUHNS, p. 142.

805 Art. 40 para. 1 German Introductory Act to the Civil Code (Einflihrungsgesetz zum Biirgerlichen Gesetzbuch,
EGBGB).

806 Rome Il Regulation.

807 Art. 3 No. 1(a) German Introductory Act to the Civil Code (Einflihrungsgesetz zum Birgerlichen Gesetzbuch,
EGBGB).

808 Art. 1 Rome Il Regulation.
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that caused the arisen damage.8 As a consequence, also German law may be applicable, if the
parties agree to this.

[404] Art. 4 of the said Regulation (EC) No 864/2007 states that unless otherwise provided by the
Regulation, the law of the country in which the damage occurred is applicable. Not of interest shall
be where the event causing the damage took place or where the indirect consequences of that
event occur.819 If the country in which the damage occurred is the foreign country, its law has to be
applied.

[405] However, in case it becomes clear that the tort in question is more closely connected to
another country, then the law of this other country shall be applicable. This may for example be the
case through a pre-existing contract or other legal relationship between the parties, which is closely
connected to the tort in question.8!! Yet, this rule does not apply to environmental damage or
damage to persons or property caused by environmental damage. In this case, the law of the
country in which the damage occurred shall be applicable, unless the victim decides to base his or
her claim on the law of the country in which the event causing the damage took place.??

[406] Apart from this general provision there are special regulations with regard to product
liability,81% unfair competition and acts restricting competition,84 infringement of intellectual
property,®5 industrial action®6 and culpa in contrahendo cases.8'’

[407] As regards to the possible application of international human rights standards result from
different sources. It depends on the nature of the norms, whether the judge will apply them. As the
UNGP the courts are not obliged to apply the principles as binding law. Other human rights
standards such as the European Convention on Human Rights however have been ratified by the
German legislator and are thus binding and being applied in court on a level equal to that of federal
law.818

[408] Yet, most of the international law provisions only regulate obligations for states and do not
have a direct third-party effect on enterprises.®'® As a result, they usually do not have a direct
impact on civil proceedings against companies. International law may however have an indirect
third-party effect.82° It may be used to interpret the national private law and be applied to certain
general clauses in national law®??, which deal with equity and good faith.82?

809 Art. 14 para. 1(a) Rome Il Regulation.
810 Art. 4 para. 1 Rome Il Regulation.

811 Art. 4 para. 3 Rome Il Regulation.

812 Art. 7 Rome Il Regulation.

813 Art. 5 Rome Il Regulation.

814 Art. 6 Rome Il Regulation.

815 Art. 8 Rome Il Regulation.

816 Art. 9 Rome Il Regulation.

817 Art. 12 Rome Il Regulation.

818  See e.g. German Constitutional Court (Bundesverfassungsgericht, BVerfG), judgment of 04.05. 2011 — 2 BvR
2365/09.

819 See for the European Convention on Human Rights: MEYER-LADEWIG, Art. 1 para. 10.
820 | oOsCHELDERS, § 134 para. 37 German Civil Code (Blrgerliches Gesetzbuch, BGB).
821 E.g. 88 138, 157, 242, 315, 826 German Civil Code (Blrgerliches Gesetzbuch, BGB).
822 |LOOSCHELDERS, § 134 para. 27 German Civil Code (Burgerliches Gesetzbuch, BGB).
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1.2.5. Law Applicable to the Quantum of Damages

[409] As regards the question, which law applies to deciding the amount of compensation for
damages, the same rule applies as to the right to obtain compensation for damages. In all civil
cases and commercial matters, the conflict of law provisions are found in the Regulation (EC) No
864/2007.823 If German law is applicable under the Regulation, also determining the amount of
compensation for damages is subject to German law.

[410] Determining the amount of compensation for damages is regulated in German civil procedure
law. If the parties are in dispute about whether or not damages have occurred and the amount of
money to be reimbursed, the court shall rule at its discretion based on the circumstances of the
case.®?

1.3. Corporate Law and Torts

1.3.1. Liability of the Company Director

[411] The two most important corporate structures are the limited liability company (Gesellschaft
mit beschrankter Haftung, GmbH) and the stock corporation (Aktiengesellschaft, AG). Whereas the
former is directed by one or more managing directors,82° the latter is directed by an executive board,
which can also consist of one or more members.826 Regarding the liability of such management
body members, one distinguishes between internal liability towards the company and external
liability towards third parties, i.e. clients, employees or shareholders).8?” Third persons can sue
them only in very specific cases. These concern primarily liability due to misconduct in cases of

823 See under point 1.2.4 of this report on German law.

824§ 287 para. 1 s. 1 German Civil Procedure Code (Zivilprozessordnung, ZPO).

825 §35para. 1s.1inconjunction with § 6 para. 1 German Limited Liability Company Law (Gesetz betreffend die
Gesellschaften mit beschrankter Haftung, GmbHG).

826§ 76 paras. 1, 2 s. 1 German Stock Corporation Law (Aktiengesetz, AktG).

827 LANGE, § 2, para. 8. The general duties and liability of a managing director of a limited liability company are

set out in § 43 paras. 1, 2 German Limited Liability Company Law (Gesetz betreffend die Gesellschaften mit
beschrankter Haftung, GmbHG):

“(1) The directors shall conduct the company’s affairs with the due diligence of a prudent businessman.

(2) Directors who breach the duties incumbent upon them shall be severally and jointly liable to the company
for any damage arising.

[...]”
The general duties and liability of an executive board of a stock corporation are set out in § 93 German Stock
Corporation Law (Aktiengesetz, AktG):

“(1) The members of the executive board shall conduct the company’s affairs with the due diligence of a
prudent and conscientious manager. There is no breach of duty, if the member was entitled to reasonably
assume that, based on adequate information, he was acting in favour of the company. [...]

(2) Members of the executive board who breach the duties incumbent upon them shall be severally and jointly
liable to the company for any damage arising. In case it is unclear whether they applied due diligence of a
prudent and conscious manager, the burden of proof is upon them. [...]"” (Translated into English by the
Institute).
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insolvency?®8 or tax management®?°. A personal liability of the managing director beyond insolvency
is possible, notably in cases of utilisation of particular personal trust®, withholding of contributions
of an employee to the social security system?®?1, non-payment of corporate taxes®?, violations of
protective law®3, unlawful interference in third parties’ legally protected rights®* or wilful immoral
damage®3®.

[412] The legal basis for a director’s liability within the context of business and human rights seems
to be the general provisions of tort law. According to 8 823 para. 1 German Civil Code (Birgerliches
Gesetzbuch), “[a] person who, intentionally or negligently, unlawfully injures the life, body, health,
freedom, property or another right of another person is liable to make compensation to the other
party for the damage arising from this.”83¢ Especially in cases in which a person’s health or property
is damaged, this general provision of tort law might apply. In order to hold a company’s director
personally liable based on this regulation, he or she needs to have unlawfully and single-handedly
injured the other person.83” Our research did not show any such cases where the damage occurred
abroad. Also regarding German territory, we did not find any case law within the context of business
and human rights. It seems possible to base a claim against a company director due to human
rights violations on § 823 para. 1 German Civil Code, if the director committed this violation him- or
herself.

[413] More contested is the question to what extent the director is also liable for indirect violations,
i.e. for rights violations caused by his or her employees as part of their work or by the business
itself. In this constellation, the director has to have violated his or her due diligence, especially the
duty of care resulting from the duty to reasonably manage the respective company.88 According
to a part of the doctrine, external liability of the managing director pursuant to § 823 para. 1 German
Civil Code for offenses committed by the company is only affirmed in cases of participation, i.e. if
the managing director has knowledge of the tortious completion and does not intervene despite of
the reasonableness. The opposite pole is formed by the jurisprudence®?® and the other part of the
doctrine. In their point of view, the managing director is responsible for offenses committed by the
company if he or she was in charge according to the area of responsibility of the organizational

828§ 823 para. 2 German Civil Code (Burgerliches Gesetzbuch, BGB) in conjunction with § 64 German Limited
Liability Company Law (Gesetz betreffend die Gesellschaften mit beschrénkter Haftung, GmbHG); 8§ 76 para.
3 No 3 lit. a), b) German Stock Corporation Law (Aktiengesetz, AktG).

829§ 69 in conjunction with § 34 para. 1 German Fiscal Code (Abgabenordnung, AO).
830 | ANGE, § 2, paras. 284 et seq.

831 LANGE, § 2, paras. 286 et seq.

832 LANGE, § 2, paras. 284 et seq.

833 LANGE, § 2, paras. 303 et seq.

834 |ANGE, § 2, paras. 306 et seq.

835 | ANGE, § 2, paras. 310 et seq.

836 g 823 para. 1 German Civil Code (Burgerliches Gesetzbuch, BGB).

837 Haas U., para. 327; LANGE, § 2, para. 277; KLEINDIEK, N 81.

838  B|ERBACH, STREIFLER & PARTNER.

839 |n 1989, the German Federal Court of Justice decided that the managing director of a limited liability company
was in a so-called guarantor position (Garantenstellung) with regard to the third person whose property was
hurt. The court based this guarantor position on the fact that through his position as managing director, he
was able to influence and with that responsible to protect the third person’s property to the extent in which
their common business touched this property (German Federal Court of Justice (Bundesgerichtshof, BGH),
judgment of 05.12.1989 — VI ZR 335/88).
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area that was erroneous.?*° There are intermediary views between the broad and the restrictive
opinion.2*! As regards sources of danger in the area of activity of the company and created by it,
solely the company is liable. Although the due diligence results in organizational and supervisory
duties for the managing director, those duties exist towards the company and not towards third
parties.4? External liability of the managing director for due diligence must rather be established
independently and comes into question in limited exceptional cases if the legal requirements of a
violation of due diligence is realized in his or her person, i.e. if the managing director increases the
sources of danger through his own activity. Considerations leading in a similar direction are that of
exceptionally accepting a liability of the managing director concerning due diligence if there is a
non-tolerable disparity between the hazardous situation and the intracorporate organizational
structure.®4® Crucial duties of co-ordination of the managing director towards the company are not
sufficient to establish a liability of the managing director. Therefore, he or she is not liable for a
violation of property rights committed by company personnel towards third parties, even if he or
she was responsible for monitoring the employees. Did he or she, however, have positive
awareness of the violation of third parties’ legally protected rights by company employees, then he
or she is obliged to intervene if he or she knew of the infringing act or he or she imminently learned
of it and had the possibility to prevent it. Negligent ignorance is not sufficient to constitute a duty to
act of the managing director.844 In a recent decision of 2012, the German Federal Court of Justice
decided that the position as managing director or member of an executive board alone was not
sufficient for attributing the responsibility of a guarantor position towards third person’s property.
The managing director or member of the executive board shall merely be liable towards the
company.8 The court did not explicitly deviate from the already existing case law®4¢, so it remains
unclear how the courts would treat a comparable case in the future.84’

[414] Furthermore, compensation for damages is generally also possible based on § 823 para. 2
German Civil Code in conjunction with the violation of a so-called protective law. This is any law
that is designed to at least also protect the rights of an individual.2*® There are several federal laws
that could be of relevance; however they do not have effect abroad.84° A notable protective law in
connection with a managing director is non-payment and misuse of wages and salaries and
withholding of contributions of an employee to the social security system?®0 or if a managing director
is not applying for insolvency when the company is factually insolvent®?, Also offenses like fraud®>?,

840 K| EINDIEK, N 82.
841 Haas U., N 338.
842 KLEINDIEK, N 86.
843 KLEINDIEK, N 87.
844 KLEINDIEK, N 88.
845 German Federal Court of Justice, (Bundesgerichtshof, BGH), judgment of 10.07.2012 - VI ZR 341/10.

846 See above, German Federal Court of Justice (Bundesgerichtshof, BGH), judgment of 05.12.1989 — VI ZR
335/88.

847 See also BIERBACH, STREIFLER & PARTNER.

848 Well-established case law, see for example German Federal Court of Justice (Bundesgerichtshof, BGH),
judgement of 18.11.2003 — VI ZR 385/02.

849 For example the German Labour Protection Law (Arbeitsschutzgesetz, ArbSchG), the German Regulation on
Industrial Safety (Verordnung tber Sicherheit und Gesundheitsschutz bei der Verwendung von Arbeitsmitteln,
BetrSichV) or the German Regulation on the work place, (Verordnung Uber Arbeitsstatten, ArbStattV).

850 g 266a German Criminal Code (Strafgesetzbuch, StGB);.
851§ 15a para. 1 Insolvency Statute (Insolvenzordnung, InsO); KLEINDIEK, N 37.
852§ 263 German Criminal Code (Strafgesetzbuch, StGB).
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capital investment fraud®?3, abuse of trust®* or violation of book-keeping duties®® can be relevant
protective laws regarding torts of the managing director.

1.3.2. Liability of the Company for Tortious Acts of its Subsidiaries

[415] Under German law, a claim against the parent company will only be successful, if the parent
company is liable for the damages caused. In general, subsidiaries are independent legal entities
with regard to the liability for any damages arisen from breaches of the duty to take care by the
subsidiary.®¢ This means that the damages claimed from a breach of the subsidiary’s duty are
usually limited to the liability of the subsidiary. The parent company is only liable for violations
based on their own duty of care. In Germany there is a specific provision concerning associated
companies (verbundene Unternehmen). There is a difference between the contract-based group
of affiliated companies formed through an inter-company agreement and the de facto group of
actual existing influence opportunities, i.e. due to significant participation.®>” In the case of the
contract-based group, the parent company is generally allowed to issue adversary instructions via
shareholders’ meeting. However, there exists a comprehensive liability of the controlling company
for all losses of the subsidiary company in the context of caused endangering of company assets
by before mentioned adversary instructions.®58 These rules find direct application for stock
companies and apply by analogy to limited liability companies. In case of the de facto group, the
executive board shall be led by the best interests of the own company regarding the implementation
of instructions.?%® However, the stock company has to follow adverse instruction if a compensation
for the resulting disadvantages is guaranteed.®° The subsidiary limited liability company on the
other side does not have an independent status; on the contrary it is bound by the instructions of
the shareholders’ meeting.8%1 Moreover, the parent company can be liable if it violates the obligation
of loyalty that exists towards the subsidiary company.&2 In a case before the German Federal Court
of Justice, the Court saw it as a violation of the obligation of the controlling company’s loyalty when
it forced the subsidiary company to conclude an adverse service contract with another of their
dependent companies. According to the Court, in cases like these, the obligation of loyalty reaches
beyond the company.®%3 This shall also be true if the companies are domiciled abroad.8*

[416] The shareholders will only be held liable in very specific cases. The possibility of a so-called
piercing of corporate veil (Durchgriffshaftung) is acknowledged by both case law and literature, but
the courts have reduced the scope of it. In case of piercing the corporate veil, the separation

853§ 264a German Criminal Code (Strafgesetzbuch, StGB).

854 8§ 266 German Criminal Code (Strafgesetzbuch, StGB).

855§ 283b German Criminal Code (Strafgesetzbuch, StGB).

856  WELLER & Bauer, pp. 6, 7.

857 8§ 291 et seq. German Stock Corporation Act (Aktiengesetz, AktG).

858 8§ 302 et seq. German Stock Corporation Act (Aktiengesetz, AktG); WELLER & BAUER, pp. 6, 15.
859§ 76 para. 1 German Stock Corporation Act (Aktiengesetz, AktG).

860 g 311 para. 1 German Stock Corporation Act (Aktiengesetz, AktG).

861 g 37 para. 1 Limited Liability Companies Act (Gesetz betreffend die Gesellschaften mit beschrankter Haftung,
GmbHG).

862 WELLER & BAUER, pp. 6, 16.
863 Federal Court of Justice (Bundesgerichtshof, BGH), judgement of 05.06.1975 — Il ZR 23/74.

864 Federal Court of Justice (Bundesgerichtshof, BGH), judgement of 02.12.2014 — VI ZR 501/13, commented by
KESSLER A, p. 32.
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principle between company and shareholders is lifted and therefore the liability privilege can be
lifted likewise.®%> One is referring to revers piercing the corporate veil if behaviour patterns,
knowledge or features of the company are being ascribed to the shareholder. An attribution might
depend on whether the direction of the company’s and the managing directors’ wills were aligned
in the same direction, thus it is limited to shareholders with substantial participation or significant
influence.®% With regard to limited liability companies, shareholders may be liable in cases of
blending of property where a clear demarcation between private and company assets is no longer
possible, notably due to opaque accounting.8” The courts did not identify a specific constellation
in which shareholders may be liable with regard to stock corporations. Whether the concept of
piercing of corporate veil applies shall be decided on a case by case basis according to the principle
of good faith (Treu und Glauben).8%8

1.4. Procedural Law

1.4.1. Statute of Limitations

[417] The limitation periods in the German Civil Code vary from 2 years®® to 30 years®’°, depending
on the different claims and their conditions of entitlement. The standard limitation period for claims
for damages to person and property is 3 years.8’? It starts running at the end of the year in which
the claim arises and in which the claimant becomes aware of the circumstances and the liable party
or, in view of the circumstances, should have become aware of them.8"2

[418] If, however, the damage to person was wilful, damages can be claimed within a period of 30
years.873

[419] Environmental regulations are mainly found in administrative law and are therefore not
relevant in conjunction with civil law claims for damages.874

[420] The German rules on the question of when limitation periods begin are subject to commentary
in the legal literature in general, although a reference to business and human rights is not made.
As the rules contain an objective and a subjective component, they are found to give the plaintiff a
fair chance to claim the damage.®”® The subjective component, the claimant’s awareness of the
debtor's person and of the circumstances justifying the claim, prevents the claimant from

865 MUHLENS, p. 241; SAENGER, § 13 para. 95.

866 Fock, para. 77.

867  SCHAEFER, 8 40 para. 5; VERSE, paras. 38 et seq.

868 FIscHER, para.29 et seq.

869  See e.g. § 438 para. 1 No 3 German Civil Code (Burgerliches Gesetzbuch, BGB).
870 See e.g. § 197 para. 1 Nos 1-6 German Civil Code (Burgerliches Gesetzbuch, BGB).
871§ 195 German Civil Code (Birgerliches Gesetzbuch, BGB).

872§ 199 para. 1 German Civil Code (Burgerliches Gesetzbuch, BGB).

873§ 197 para. 1 No 1 German Civil Code (Burgerliches Gesetzbuch, BGB).

874 RUFFERT, p. 1178.

875  ELLENBERGER, para. 2.
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unnoticedly losing his or her right. The rule tries to balance the claimant’s interest to claim his or
her right with the defendant’s interest in legal concord and debtor protection.87®

1.4.2. Costs and Legal Aid

[421] In general, the German Court Fees Act is based on the principle that the plaintiff pays an
advance on the court fees in order to bring the action to court. The fee is dependent on the value
of the subject matter at issue.®”” It has to be paid before the complaint can be served upon the
defendant.8’® However, if the plaintiff receives legal aid to bring his action to court, he or she is
exempted from this obligation.8”®

[422] The plaintiff can be granted legal aid under certain conditions: (1) He or she has to be
considered to be in need of financial legal aid, (2) his or her claim has to have a realistic chance of
success and (3) he or she is not allowed to frivolously waste the granted money.8° The judge
decides whether legal aid is permitted by taking into account the income and assets of the
plaintiff.881 If the plaintiff receives legal aid, he or she is relieved from court costs and his or her own
expenses for a lawyer. However, if the plaintiff loses the case in court, he or she is obliged to pay
the opponent party’s costs, which usually are the costs for the lawyer.

[423] In Germany, the losing party usually bears the court costs.®8? The costs may however be
shared, where each party succeeds on some and fails on other parts of the claim.83 Apart from
this, contingency fee arrangements with respect to court costs are not permissible. As regards
contingency fee arrangements between lawyer and client, they are not allowed unless Law on the
Remuneration of Attorneys states otherwise.®* The said Law allows contingency arrangements
between lawyer and client in case due to his or her financial background, the plaintiff would
otherwise be prevented to bring his action to court.®8 According to the Committee on Legal Affairs
of the German Parliament (Bundestag), this shall not only be the case if the plaintiff does not have
any alternative. Not only the plaintiff's financial conditions shall be relevant, but also the financial
risks shall be considered. As a consequence, it is for example also possible for a medium-sized
enterprise to agree to contingency fees for its lawyer in case of a comprehensive lawsuit on building
construction. 88

[424] At the moment, German case law specific to business and human rights concerning the
distribution of legal costs does not exist. A claim before the Local Court in Dortmund against a
German textile firm with regard to a fire in Karachi, Pakistan, where 259 workers died, has not been

876  ELLENBERGER, paras. 7 et seq.

877§ 3 para. 1 German Courts Cost Act (Gerichtskostengesetz, GKG).

878 8§12 para. 1 s. 1 German Courts Cost Act (Gerichtskostengesetz, GKG).

879  STEINERT et al., para 149. See paras. [401] of this report.

80 8114 s. 1 German Civil Procedure Code (Zivilprozessordnung, ZPO).

881 STEINERT et al., para 4.

82 g 91 para. 1 s.1 German Civil Procedure Code (Zivilprozessordnung, ZPO).

883§ 92 para. 1 s.1 German Civil Procedure Code (Zivilprozessordnung, ZPO).

884 8 49b para. 2 German Federal Code for the Legal Profession (Bundesrechtsanwaltsordnung, BRAO).
885§ 4a para. 1 s.1 German Remuneration of Lawyers Act (Rechtsanwaltsvergiitungsgesetz, RVG).
886 Deutscher Bundestag, Beschlussempfehlung und Bericht des Rechtsausschusses, p. 14.
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decided yet.8” However, given the German rules on legal aid, it is unlikely that the provisions on
the distribution of legal costs will change in the context of human rights cases.

[425] German literature on the subject of business and human rights focuses more on the national
plan of action on implementing the UN Guiding Principles. It deals usually with German enterprises
and their duty of care for guaranteeing adequate working conditions in the countries producing the
goods.888

[426] The literature dealing with the rules on legal aid in general states that the concept of legal aid
results from the constitutional rule of law guarantee and the right to equality.®° Claimants with a
low income shall have the same chances as others to bring their action to court.®% It is therefore
considered to be a specific part of social welfare, which is even regarded as giving the claimant
who receives legal aid an advantage in comparison to other claimants, as it includes a prior
prognosis by the court on the success of the case.?9 Although helpful for the individual claimant, it
also causes costs of approximately 500 million Euros per year to the courts.8%?

[1] The concept of legal aid and the possibility of making contingency fee arrangements show a
positive approach to deal with plaintiffs who need financial support. However, the risk of losing the
case still bears the burden of paying the opponent’s costs. Especially in case the opponent is a big
enterprise able of hiring expensive lawyers, this may hold an individual back from bringing action
against the enterprise. According to our research there is no relevant jurisprudence on the topic of
business and human rights yet.

1.4.3. Standard and Burden of Proof

[427] The general rule on the standard burden of proof is that burden of proof lies with the 