TABLE OF CONTENTS

Table of Contents

Béatrice Métraux
INErodUCHION..........o.ovi et 15
1. Background, Parameters and Framework ..., 17
1.1. BacKkground ..........ccuiieiiiieiie e aaeeea 17
1.2. The Parameters of this Study ..........ccceeiiiiiiiiiiieceeeeee e 18
The COHOQUITM ...c..eiiiieeiiieiieeie ettt ettt e ebeesaeeebe e et e esseeseeenseeseenns 18
TRE WOTK ..ttt sttt 19
1.3. Framework .......oouioiii e 21
EXCIUSIONS ...ttt sttt et 21
CONSTIAINES. ...ttt ettt e bt e st esbe e st e bt e e bt enbeesaneens 21
BiblOZIAPNY ..o e e 21
2. Historical Context ..ot 22
2.1. The Topic in its Historical ConteXt.........coeevviriineriiiniinenieneeneeieneesieeee e 22
What 0f REIIZIONT ..ottt e 22
How Did People Gamble?.........cccooviriiiiiiiiiiiiiieeeeseceseseee et 23
Where Did People Gamble?..........ccoooviiiiiiiiiiniiiiieiicecceseeeetcseee e 24
| 0115 4 TSSOSO 25
The NeW WOTId....cc.ooiiiiie ettt et 25
2.2. ANA NOW? <ottt ettt et e et e et e sabe et e e sateenbeesneesnneans 27
How Big is the Market for Online Gambling? ... 28

Alberto M. Aronovitz

Administrative Requirements to Run a Virtual Casino: The Place

and Dimensions of E-Licensing ..............ccccooooviiiiiiiiiicccccees 31
1. General — the Path from Land-Based Casinos to Virtual Casinos.................. 33
1.1. Land-Based CasiNos........c.eeeeruieiierienieieeieseeie ettt sttt s 33
1.2. VITTUAL CASINOS ...eeutieiiiiietieie ettt ettt ettt et e bt et e st e sbeentesaeeneeens 34
2. Attitudes Adopted by States with Respect to the Phenomenon of

E-GamMUN@ ......oooiiiiiiiie ettt e et e e e e e e e e e e e earaeeeens 35
2.1. Legislative Inactivity: the Lack of Specific Regulation.............ccoecveviieviennnnnnn. 35
2.1.1.  The Possibility of Operating E-Gaming Sites by Taking Advantage

of the Absence of Express Prohibitions — General Observations ..........c...cc.cc....... 36
2.1.2.  Overview of Selected JUriSAICLIONS .......eereieiiieriieiieeie e 37
2.2. Possibility of Operating E-Gaming Sites on the Basis of Existing Legislation

which Was not Originally Conceived for this Aim — General Observations......... 41
2.2.1.  Overview of Selected JUTiSAICtIONS............coouriviiiiiniieic e 41



TABLE OF CONTENTS

3.1.
3.2.
3.2.1.

4.1.
4.2.
4.2.1.
4.2.1.1.
4.2.1.2.
4.2.1.3.
4.2.14.
4.2.2.
4.2.2.1.
4.2.3.

4.2.3.1.
4.2.4.

4.2.4.1.
4.3.
4.3.1.
4.4.

4.4.1.
4.5.

4.5.1.
4.6.

4.6.1.

5.1

6.1.

Countries that Regulate E-Gaming: the Target of Regulation and

the Linkage between Licensing and Responsible Gaming ..............................
A Note on Total Prohibition..........ccccecveieiiiniininininiiicicccsceeeeee e
Countries that Regulate E-Gaming — General Observations..............ccceecveeeveenennns
Overview of Selected JUIISAICTIONS.........c.ovvirieriirierieieeeeeee e
The Legal Nature of E-Gaming Licenses — General Observations..................
Countries that Adopt a System of Quotas for Available Licenses.........c..ccccu......
Conditions for the Attribution Of LiCeNSes. ......ccceeruieriieriiieiieeiiesie e
Legal Capacity: Persons and Entities Allowed to be Granted a License................
Commercial Corporations and Individuals ...........cccccoveeriniininininicecee
Commercial COrPOTatIONS .......cccueeueerieriierienieeieeiterte ettt ettt sae s
Public and Charitable Organizations and InsStitutions...........c.ceeveevverieneencnienens
Private Charitable ENtities.........coeviiiiiiiiiiiieiiecieeeee e
Requirements of Residence and Local Presence — General Observations.............
Overview of Selected JUriSAICIONS .........eeruiiiiiieiiiiiierie e

Quality of the Gaming Equipment and Reliability of the Games —

General ObSEIVALIONS .......cocuevuiiiiiiiiriieieiieteteee et
Overview of Selected JUriSAICIONS ........ccuerireriririiieiccereeereeeee e
Requirements of Probity and Fairness and Restrictions Imposed for the
Licensing of Virtual Casinos — General Observations..........c.ccceeeveerveneenuereenens
Overview of Selected JUriSAICIONS .........eeruiieiieiiiiiierie et
Cost of the Application License and Annual Fees — General Remarks..................
Overview of Selected JUriSAICIONS .........cevuiiiiiieiieiiierie et
Guarantees Required by the State to Insure the Operator's

Compliance with his Obligations — General Observations .............ccccceeeveeveennenns
Overview of Selected JUriSAICIONS ........ccuevirereriririeictciereereeeeeeeeeee e
The Authority in Charge of Granting E-Gaming Licenses —

General ODSETVALIONS ........eeiuieiiieiieeiieiie ettt ettt ettt e et esiee et e st eebeesseeeneeens
Overview of Selected JUriSAICIONS .........eevuiieiiiirieiiieie et

Settlement of Disputes Concerning the Process of Awarding the Licenses —
General ObSEIVALIONS .......cocuevuiiiiiiiiiieieitctete ettt

Overview of Selected JUriSAICHONS .......c.eevvieeiiiiiieiiecie ettt
The Relationship between Licensing, Control of Players and/or

Player Protection — General Observations.................ccccccoeviiiiiiiniiiieenniieee e,
Overview of Selected JUriSAICHONS .......c.ceevieiiiiieeiiecie ettt

Withdrawal or Suspension of License — General Observations......................
Overview of Selected JUriSAiCtIONS ............coooiviiiieiiiieeceiiee e
CONCIUSIONS .......oooiiiiiiiiieeee e e e e e e e e e e e e e e e arrbaeeeeeeeeeennns
AL STALES oot e e e e e e eta e e e e eata e e e e aataeeeeaaraeaeanns
B OPCIALOTS .ttt ettt et e et e s aaeeeaaeeeaaeeea
C. ServiCe ProVIAEIS......cccviiiiiiiciiee et e e et



TABLE OF CONTENTS

Eva Schriever

Conflict and Coordination between Diverse Regulatory

ENVIFOMMENES..........oooiiiiiiiiiiccceee ettt 101
1. INtroduction ........ ..ot 103
2. Classification of Different Existing Legislative Models.................................. 104
2.1. Prohibitive SYSTEMIS. ......eiiuiiiiiiiieeiiesee ettt et 105
2.1.1.  Totally Prohibitive JUriSAICtIONS ........cceerireiiieniiieiieniie ettt 105
Q. CRATACLETISTICS .oeuvveeiiieeiiieiieeie ettt tte ettt e et e tee e beesabeesbeessbeenteesabeeaeesnseenses 105
D EXAMPIES ..ottt et et eaeeen 105
2.1.2.  Protectionist Prohibitive SyStems .........cccccoeviiriiieiiiniiiiiieeieeie et 109
Q. DETINTEIONS ...ttt et ettt ettt et eeeaeesabeees 109
D EXAMPIES ..ottt ettt et e teesaeeen 110
2.2 Liberal SYStEIMS ....eeiuiieiieiiieiie ettt ettt enee 115
2.2.1.  Completely Liberal SYStemS .........cccueerieriieiiieiieriie ettt et 115
Q. CRATACLETISTICS .oouvvieiieeiiieiie ettt ettt et e et e ste et ee st e esbeessbeenbeesabeeaeeenseenses 115
D EXAMPIES ..ottt ettt eareen 115
2.2.2.  Restrictive Liberal JUriSAiCtions..........cceeieeruieriieniieniieiieeie et 118
Q. DETINTEION. ...ttt ettt et e e es 118
D EXAMPIES ..ottt et et en 118
2.3. Liberal Prohibitive SYStEIMS ........ccciiiiieiiiiiieiieeieeieeeee et 121
2.3.1. CRArACLEIISEICS .vveeuveeiieeiieiieeieesieeeteesiteeteestteeteesseesbeessseesseessseenseessseenseesssennsaens 121
2.3.20 EXAMPIES eeiiiieiiieeie ettt ettt ettt sttt e et saa e e b e e aaeebe e naeenraens 121
2.4. Concluding Remarks ..........cc.eeiiiiiiiiiiieiecie et 124
3. Coexistence of Different Systems: Selected Cross-Border Issues.................. 125
3.1. Prevention of Incoming Offers: “Defence Mechanisms” ............cccceeevveeriveennenn. 125
3.1.1.  Prevention of Incoming Offers: Possible Subjects of Regulation........................ 126
3.1.2. Prevention of Incoming Offers: Measures against Foreign Gambling
Operators and INtermMediaries ...........ccueeruieriiierieeiieie et eee e 126
a. Extraterritorial Applicability of National Law ...........ccccceevieiiiieniiiiiieieeienee, 127
B ENFOTCEMENT ...cviiiiiieiiecieee e 130
C. CONCIUSION ...ttt ettt st 131
3.1.3.  Prevention of Incoming Offers: Measures against Domestic Entities ................. 132
a. Internet Service Provider.........covovciieiiiiiiieiiieiiee e 132
b. Financial Service Providers..........cccceeiieiiiiiieiiieniieeeeie e 134
Co ALAVETTISETS. ...ttt ettt ettt ettt ettt st esae et e it sbe et saeesaeenneas 135
e PLIAYETS ..ttt ettt ettt et e et ste e ae e nbeeeeas 137
3.1.4.  Concluding Remarks...........cccueeviiiiiiiiiiniieiecie et 138
3.2. Policy of Respect — Restriction of Outgoing Offers ..........ccceeveveieviienieiniiennnne, 138
4. CONCIUSION........ooiiiiiiiii ettt ettt e e 141



TABLE OF CONTENTS

Sofie M.F. Geeroms

Cross-Border Gambling on the Internet under the WTO/GATS
and EC Rules Compared: A Justified Restriction on the

Freedom to Provide Services?.............ccooooiiiiiiiiieeeeeeeeee e 143
General INtroduction ..ottt 145
1. Trade IN SEIVICES .........oooiiiiiiie et 146
1.1. The International Perspective: The WTO/GATS Approach.........ccceecvvevvennnennee. 146
1.1.1.  The United Nations Central Product Classification System ............c.cccceeevvreneenne 146
1.1.2.  The WTO/GATS System: Defining Trade in Services...........ccceevvervrenvercreennnnne 147
1.1.3.  Technological Neutrality of the GATS .......cciiiiiriiiieceeeer e 148
1.1.4.  Gambling on the Internet Qualified as a Cross-Border Supply Service .............. 149
1.2. A Regional Perspective: The European Community Approach...............c........... 149
1.2.1.  The EC Treaty: Defining ServiCes .........cccevvieiiieriiieriieeiieriie et ere e eve e 149
1.2.2.  The Case Law of the European Court of Justice: Gambling Qualified
AS @ SETVICE..eeiuveeiitieeitieeeiteeesteeesreeastseeassteeassseeasseeassaeessseeessseeessseeessseeansseeensseeans 150
a) The Schindler Case of 24 March 1994..........ccooiiiiiiiiiiieeeee e 150
b) The Lddrd Case of 21 September 1999 .........cocveviiiiniiniiiiniineceecneeee 151
¢) The Gambelli case of 6 November 2003...........cccceeriieiieniienierieeeeeeeee e, 151
1.2.3.  Technological Neutrality of the European Community Rules...........c..cccccecuenees 152
CONCIUSION. ...t 153
2. Restrictions on the Freedom to Provide Services.................ccoccenniinnnnnn. 154
2.1. The WTO/GATS RESIIICHONS .....cvvieiieiiieiieeiieeieeeie et eve et eveeseee e enes 154
2.1.1.  General Principle: Progressive Liberalization of Services.........c.ccceceeveneeniennnene. 154
a) Most Favoured Nation Treatment and Transparency .........c.cccecceeeveerueennenne. 154
b) Market Access and National Treatment Commitments............cccceeveeeveennnnne 155
C) Further Negotiations ..........ccceeruiieiiierieiiieniee ettt 155
2.1.2.  Restrictions on the Liberalization of Services..........ccccevveevieniiiiienieeiiecieeieene 156
a) General EXCEOPLIONS .......ccvieiiieiieiieeieeciie ettt ettt et et 156
b) Most Favoured Nation Treatment EXCEptions ...........ceeevverieeriieniieneeniieeieens 157
c¢) Sectoral Market Access and National Treatment Commitments Restrictions 757
d) Other RESIIICLIONS .....cccviieiiiiieeiieeeiie e ettt eite et e ere e e e ve e e e eeeaveeeeareeeeareeens 159
2.2 EC RESIICTIONS ...ttt sttt nae e eaees 160
2.2.1.  General Principle: Freedom to Provide Services ...........cccoevveeviienieeiiienieeiiennns 160
Q) PrImMary LawW.....cccoeeiiiiiiieiiece ettt ettt et 160
b) The 1998 Information Society Services DIirective........cccueveveerieeiiienveeiieenineas 161
2.2.2.  Restrictions on the Freedom to Provide Services..........cccevveeviienieniiienienciienens 162
Q) PrImMAary LaW.....cccoieiiiiiiieiiecie ettt ettt et 162
D) CASE LaAW...iiiiiiiiiiiecieee ettt e eaaeas 162
C) SECONAATY 1AW ... 176
General ConCluSION ...........coccooiiiiiiiiii e 179



TABLE OF CONTENTS

Andrea Bonomi

Litigation Arising from the Non-Payment of E-Gambling Debts............. 181
1. Introductory Remarks .............cooooiiiiiiiiiiiii e 183
2. Invalidity or Unenforceability of Gambling Debts ....................ccccceeninnn. 185
2.1. General Remarks on the Notions of Invalidity and Unenforceability.................. 185
2.2. Unenforceability of Illegally Contracted Gambling Contracts...........cccceeeueennee. 187
2.3. Unenforceability of All Gambling Contracts.........c.ccecevvevervierieneenienieneeieen 189
2.4. Enforceability of Loans Made in Respect of Gambling.............ccceeeveeiiieniennennne. 192
2.5. Application of these Rules to Online Gambling ...........ccccecevveniiiiniiincniiencenn. 194
3. Private International Law Issues.............c..ccoooiiiiiiiniiiinicee e 195
3.1. General Remarks .......oc.eoiiiiiiiiii e 195
3.2. A Preliminary Question: Is the Gambling Contract a Consumer Contract? ........ 196
3.3. Jurisdiction in E-Gambling Cases ..........ccecuvieriiiiiiiieeiiie e svee e 197
3.3.1. Proceedings Brought Against the Gambler..............ccccoeeviiiiniiiiniieecee e, 197
a) Proceedings in the State of the Gambler ............cccvveeiiieiiieiciiieeeee e, 197
b) Proceedings in the State of the Plaintiff (E-Casino or Financial Institution) 798
3.3.2.  Proceedings Brought by the Gambler Against the E-Casino...........c.ccccceevveennen.. 200
3.4. The Law Applicable to E-Gambling Contracts............ccccceeervieeerieeiniieeeeiee e 202
3.4.1. Law Applicable in some European States (European Union and
SWItZETIANA) ...veeieeiieiiiece e et 203
a) Party AULONOIMY .......oiiiiiiiiiiieiie ettt et e e eas 203
b) Law Applicable in the Absence of the Parties’ Choice........ccceeeevuervinieennnne. 204
3.4.2.  The Law Applicable in the United States ..........cccceeevuierirenieniieiieeieeeeeieeieene 209
a) Party AULONOIMY.......oiiiiiiiiiiieiie ettt st e s eas 209
b) Law Applicable in the Absence of Parties’ Choice..........ccoceevververeiieneenncnne 209
3.5. PUDIIC POLICY ISSUES.....uuiiiiiieniiieiiieiie ettt et 212
3.5.1.  Public Policy in Europe (European Union and Switzerland)............cccccceevvennnnne. 212
3.5.2.  Public Policy in the United States ..........ccceeevueeriiriiieniieeiienieeieeeiie e 215
a) Recognition of JUdZMENtS ..........cccueeiiiiiiieiiieiieie et 215
D) DiIrect LItIZAtION ...eeviieiiieiiiieiieeie ettt ettt ettt siee et eeseesnaeenaee e 216
3.5.3.  Conclusion on Public POIICY ........ccciiiiiiiiiiiiiiiiiniicee e 217
Nicole Mathé
Soft Law and Alternative Dispute Resolution......................ccocooooin. 219
1. INtrodUuCtion ..........ooiiiiiiii e e 221
2. Soft Law — Self-Regulation..................ccoooiiiiiiiiiiiieeee e 221
2.1. DEfINIEION ..ottt 221
2.2 Conceptual Elements of Soft Law Measures ..........ccceccveeviierieerieenieenieesieeieeenes 223
2.2.1. ODbject and PUIPOSE ....eeouiieiieiiieiieiie ettt ettt et beesiee e saaeebeenanaens 223



TABLE OF CONTENTS

2.2.2. TYPOLOZY ettt ettt ettt et ettt ettt e be e nbeenteens 224
2.3. Which Soft Law Measures are Employed by the I-Gaming Industry? ................ 226
2.3.1. Codes Of CONAUCT.......eoiiiiiiiiiiieie ettt ettt ettt e e et 226
2.3.1.1. Interactive Gaming Council (IGC)........cccceeriiriiiniiiiieiiieieee e 226
2.3.1.2. Interactive Gaming, Gambling and Betting Association (iGGBA) ..........c...c...... 228
2.3.2. Responsible Gaming Programmes ............ccccceveererrienieneenienieneenieneeseeeeeseenieens 229
2.3.2.1. ONlINE CASINOS ...euvvieniiieiiieiieeitenieeetteete et e e stee et e steesbeesateebeesaeeenbeesaseebeesnseeseens 229
2.3.2.2. IGC ettt sttt 229
2.3.2.3. Internet Content Rating Association (ICRA) .........cccooiiiiiiiiiniiieiceeee 230
2.3.2.4. GAMECATE .c..uviieiiieeeiee ettt ettt e sttt e sttt e st et s bt e bt e e eeareas 230
2.3.3.  Advertising Code Of PractiCe .........coccoieiiriiniiniiniiiieicniciecereee e 232
3. Alternative Dispute Resolution (ADR) and

Online Dispute Resolution (ODR) ..........cccccoiiiiiiiiiiniee e 232
3.1. GENETAL ...ttt ettt ettt ettt neas 232
3.2. D INITIONS ...ttt et ettt e et e e e enee 233
32010 ADR ettt 233
3.2.20 0 ODR ettt b 235
3.3. Three Examples of Established ADR and ODR Systems..........ccccceverveneencnnene 236
3310 TCANN Lttt ettt b e st b bttt 236
3320 TCC ettt 236
3.3.3.  Eurochambres and E-COMMETCE...........cccueeriiiiiiiniiaiieiiieiie et 237
3.4. How Are ADR and ODR Used in the I-Gaming Industry?.........c.ccoceeveriencenns 238
34,1, ONINE CASINOS .oouviieniieiiieiieeiie ettt ettt et ettt e st e et e st e ebeesateebeesneeenteesnseenne 238
3.4.2. 1GC’s Seal of Approval (SOA) Programme ...........ccccceceeveevienieneenenicneeniennenn 239
4. Conclusion and Outlook ..., 243
Martin Sychold
Player Protection: Addressing the Needs of Problem Gamblers
and Prudent PIayers ... 247
1. Introduction — The Importance of Protecting Persons

who Gamble on Internet.....................ooiiiiiiiii 249
1.1. The Perceived IMpPOrtance...........oc.eeeieeriieiiieniieieeee et 249
1.2. The Actual IMPOTTANCE...........ooiiiiiiiiiiieie e 251
2. Overview of Existing Models of Player Protection ......................cccceeviineenn. 253
2.1. AUSTIALIA ... 253
2.2. United States Virgin ISIands..........c.ccoocueeiiiiiiiiiiieniieieeieeeeee e 264
2.3. ISIE OF IMIAN ... 269
2.4. Antigua and Barbuda.............ccoooiiiiiiiii e 271
2.5. BeIGIUIM ..ottt ettt ebe ettt et e e e tbeenbaeeaae e 274



TABLE OF CONTENTS

2.6. INOTWAY <.ttt ettt ettt e sttt e et e e s st e e eab e e ebbeeebbeesbeeesanees 276
2.7. United KinGAOm .........c.oviiii 276
2.8. 1GGBA / GamCare Code 0f PractiCe ........c.ccovuviieiuieeeiieeeiie e 280
3. Non-Problem Player Protection................cccoooiviiiiiiinniiiieiiee e 286
3.1. Consumer Protection and Transparency Guarantees in the Field

of Internet GaAmMbBIING .....cc.coouiiiiiiiiiiiiie e 286
3.2. Data Protection Rules and the Right to Privacy.........cccccovviiiiiiiiiii 290
4. Problem Gambling — Preventing and Dealing with Gambling Addiction .... 292
4.1. Preventative MEASUIES .......cocueiiiiiiiiiiiieiieeieeteee ettt 293
4.1.1. Limits to Be Placed on Internet Gambling Operators.............ccceeveeeveereeereennnenns 293
4.1.2. Positive Steps to Be Taken by Internet Gambling Operators...........c.ccceeeveeneenn. 295
4.1.3.  Striking Symptom of Addiction — Gambling with Borrowed Money.................. 297
4.2. Dealing with Gambling AddiCtion ............cccveeeiieriiriieniieeieeee e 298
4.2.1. Treatment SEIVICES .....ccotirtiiiiierieeiee ettt ete ettt et sttt sab et e st e beesareenbeeeas 299
4.2.2.  Exclusion of Gambling Addicts from Gambling Sites...........c.ccceevervirerrienieennn. 299
5. Preventing Children from Gambling — Age Verification............................... 301
6. CONCIUSIONS .....oooiiiiiiii ettt s 303
Josef Skala
Money Laundering and Internet Gambling: A Suspicious Affinity?......305
1. Money Laundering as a Problem...................ccooiiiiiiiiiiiiiiic e, 307
1.1. DIETTNITION. ... 308
1.2. Scope of the Problem ..o 309
1.3. Changing CIrCUMSTANCES. ...........eeimiireieireieeieie e nee 311
2. Different Views on the Relative Vulnerability of Internet Gambling

to Money Laundering ............cooooviiiiiiiiiiiiiiiieeeee et 313
2.1. Money Laundering as an Internet-Related Phenomenon...........c.cccoooviiiniiicinnnee. 313
2.2. The Viewpoint of Law Enforcement.............coooooveieiiieieeieeeeee e 315
2.3. The Viewpoint of the Gaming INdUStIY ...........cooooeiriiieiiieieee e 316
2.4. LaCK OF CASES ...t 317
3. Financial Action Task Force on Money Laundering.................cccccceenennnnen. 318
3.1. Non-Cooperative JUITSAICHIONS ........c..vviiitieniec e 319
3.2 Money Laundering TYPOIOZIES ..........ooiuiuriuriuriirieieieieieeiee s 321
3.3. Review of the FATF’s Forty Recommendations ..............ccoooooeieinininininicieen. 322
3.4. The Revised Forty Recommendations .............cooooeeiiririniniciee e 329
4. The Legal Instruments Presently in Place ..................cccccoooiiiiiiiniiinniien, 331
4.1. International Universal Level ... 331
4.2. International Regional Level............ccocooiiiiiiiiieee e 333



TABLE OF CONTENTS

4.2.1.
4.2.2.
4.3.

4.3.1.
4.3.2.
4.3.3.
4.3.4.
4.3.5.
4.3.6.
4.3.7.

CoUNCIL OF EUIOPE ..ot 333
EUropean UNION...........coiiiiiiesiec ettt 334
NAIONAL LEVEL......oiiiiii e 335
AUSTTALIA .t 336
United Kingdom.....c..ooouiiiiiiiiiniiicietcec ettt 337
Mohawk Territory of Kahnawake...........ccoooiiiiiiiiiniiiieeeee, 338
IS1€ OF IMIAM ...ttt et 340
Panama .........oooiiiii e e 341
St. KittS QN NEVIS...eeueieiiiiiieiie ettt ettt ettt ettt e beesieeeneeens 342
F N 12 {4 USROS 343
The Search for Global Regulation .....................ccccoiiiiiiiiiiniie e, 346

Karen Jeanneret-Druckman

Taxation of E-Gaming: A Brave New World?..................cccoooooniine. 349
1. INtrodUuCtion .........oooiiiiiiiii e 351
2. Internet Gaming Taxation Issues are Substantially Similar

to Those Raised by E-Commerce...............ccccooiiiniiniiiniinniencceeeeeeeeeeee 352
2.1. Direct (INCOME) TaAXES....cevviieiiieeiiie ettt e stee et e e ae e e seaeeesaeeenaee s 353
2.1.1.  Taxation of Players on Winnings; Obligations to Withhold Taxes ..................... 353
2.1.2.  Taxation of BuSINess INCOME .........c.ceeuiiiiiiiiiiiiiiiiieieeiceeeee e 354
2.1.2.1. JUriSAiction t0 TaX......coiiiiuiiiiiiiieiie ettt 354
2.1.3.  Characterization of INCOME ..........coiiiiiiiiiiiiiiiieieeeee e 358
2.2. Indirect (Consumption) TaXES........ceevvieriireeiiieeeiieeeieeesreeeereeerveeesreessereeesasee e 360
2.2.1. The U.S. APPIroach.....ccuiieiiiiiiiiecie ettt et e e neaee s 360
2.2.1.1. The Internet Tax Freedom ACt..........cooiiiiiiiiiiiiiiieeeee e 361
2.2.1.2. INNEXUS .eeuteeuieteeiieeieesteete et e bt ete st e teesteeseenseeneesseenseeseeaseenseessesseenseeneenseenseeneenseensenns 362
2.2.2  The European ApPProachi.........ccccceecieeeiieeeiieeeiieesieeesieeesveeeiveesseeesveeeseveeessnee s 365
2.2.2.1. The NeW EU DITECHIVE....cccutiiiiiiiiiiieiie ettt ettt ettt 366
3. Is a New Type of Taxation Required? ...............c.coocieiriiiiniiiiniiiieeiee e, 369
3.1. No New Theoretical Approach Required...........ccocceeviiiiiiiniiiiieniieiieie e 369
3.2 Globalization Raises Issues that Will be Difficult but Important to Resolve ...... 371
3.3. CONCIUSION. ...ttt ettt ettt et e bt et be e b et sbeenbeeanens 372

12



TABLE OF CONTENTS

Lars Schlichting
Gambling Online, the Swiss Experience ..................ccooooooniiinnicee 373
1. INtroduction .............ooooiiiiiiiiii e 375
2. The Prohibition of Use of Electronic Communication Network

for the Exploitation of Games of Chance.......................coooiiiiinii, 375
3. Infringements under the Federal Casino Act of 1998...................cceevirne. 376
3.1. Section 55 0f the FGA.......oo i e 376
3.2. Section 56 0f the FGA.......ooooiiiieeee e e 376
3.3. The Application of FGA Sections 55 and 56 for the Concretisation

of the Prohibition of the Use of Internet Networks.............cooovieiiiiiiiiiiiiinncen, 377
34. The Territorial EIement.............ooooiiiiiiiiiii e 378
3.5. The Procedure in the Event of Infringement.............ccccoeevieiniiiiniiiinieeee e, 378
4. Criminial Liabilities .................ccooiiii e 379
4.1. Operators Of Online CaSiNOS ........c.ceevuieruieriiieniieeiienieeieeeteeiee e eieeeaeeaeeeeeees 379
4.2. Owners 0f ONling CaASINOS .........cccvvreeiiiieeiieeeieeeeiee ettt et e s e e eareeeeareeeanee s 380
4.3. ST S ittt ettt ettt e e et e e e ettt e e e e e a e e e e aa e e e e e ataeeeaaabtaeeanbaaeeeerraeeaanns 380
4.4, PrOVIAETS ..ottt et e e et e e e ae e e sarae e s aseeenaree s 381
4.4.1.  The HOStING PrOVIAEIS......ccuiiiiiiiiieiieiieeieeite ettt 381
4.4.2.  ACCESS PrOVIACTS ....oiiiiiiiiiie et e et eab e e anee s 381
4.5. Client Service (01 “Helpdesk™) .......ooouieriiiiiiiiiieiieeieeeeee et 383
4.6. IMATKELINE ..ottt ettt ettt e e et e e e s e enbeesaee e 384
4.7. Companies Handling Transactions ............cceeceerieeiiienieeniienieeieesie e see e 384
4.8. Banks and Credit Cards...........cveeeciieeciiieeieeeie et 385
4.9. Links t0 Online CaSINOS ........cccuviieiuireeiieeeiieeeieeeeteeeereeeeireeeeereeeeareeeeaseesnaseeenneas 385
5. Games of SKill onthe Net ..o 386
6. CONCIUSION..........oiiiiiii e e e e e e e e eaaaeeeeans 386

Leslie Luthi, Francois Grize, Laurent Bucher

Technical Devices Available to National Regulators and

International OPerators ..o 389
1. Client - Server COonCePt ..........oooiuiiiiiiiiiiie ettt e e e e sree e e e eneaeeeens 391
Uniform Resource Locator (URL) ......c.cevviiiiiiiieiiieeiieeieeeeeeeee e 392
2. Information Processing on the Internet....................ccocooiniiiiniiiininie, 392
Domain Name System (DNS) ......cccoiiiiiiiiiiiiieee e 393
3. Geographical Location...............ccoooiiiiiiiiiiiiiecee e 393
Dynamic Allocation of AddreSSes ........ccveriieiiieriieiiierieeieeeie e 394
Some Other Problems about Geographical Location...........c.cccceeeevverienieenneennnn. 394



TABLE OF CONTENTS

Anonymity of GambIers ...............ccoooiiiiiiiiiii 395
Verification Of Tdentity.......cccueeiuiiiiiiiiieiieeee e 395
Verification Of AZE ...ccc.eeiiiiieieeee e 396
Filtering TeChnIqUES .............coooiiiiiiiiiiiie et 396
Packet FIlteriNg .....cccvieiieiiieiiecieeieeee ettt et enes 396
Content-Based Filtering ..........cccveviieiiieriiiiieiiieiieee et 398
Detection-Response Filtering...........coceeviierieeiiieriieiieriecieeee e 399
General Summary on FIIters ........ccooviiiiiiiieiiieeeee e 400
Control Gambling Using Financial Transactions ..............c...cccccooieniinnnnn. 400
Controlling Game EQUItY ...........ccccooiiiiiiiiiiiiiee e 401
Program CRECKS ........cccviiiiiiiiieiiecie ettt et e b e sseenes 402
AccoUNtING CHECKS ...oouviiiiiiiiiiciiceee et et 402
COMCIUSION......cooeiiiiiiii et 402
BibLioGraphy ........cooooiiiiie e e 403

Bertil Cottier

Postscript: From Internet Gaming Law to Cyberspace Law............... 405
1. E-Gaming: An Incomplete Legal Framework...........cccccoceviiiiniiniincnicniine. 407
2. The Reasons Behind Legislative Inertia...........ccoceeveeiiiiiieniiiiiieieeieeeeeeee, 408
3. Online Gaming Law: Still in the “Wait and See” Phase.........c..cccceveriincnncnnn. 410
4. The International DIMENSION. .........coeiiieriiiiiieiie et 410
5. The Solution to the Conflict between Liberals and Protectionists....................... 412
6. The Solution to the Conflict between Liberals and Prohibitionists ..................... 413
INAEX e 415

14



TABLE OF CONTENTS

15



